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DIGEST OF DECISIONS 
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AGENT. 


§ 90. Lire.—Commissions after Termination of Contract.—The 
contract between the company and agent provided that it should 
be binding on the former for five years, but the term of service 
was optional with the latter. Also that if it should cease his in- 
terest in the business done previous to the- change should con- 
tinue. Where the contract was annulled for alleged unfaithful- 
ness and non-fulfillment of his agreement by the agent, Held, 
that his interest in the business done prior to his misconduct was 
not affected, but losses arising to the company from his subse- 
quent misconduct might be made the subject of a counter-claim. 


Fudickar vs. Guardian Mut. Life Ins. Co. 
Rep’d Jour’l, p. 340. N. ¥. OA, 
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§ 91. Fire.— Answers in Application—Where the insured 
signs the application in blank at the request of the agent, and the 
latter fills up without the knowledge of the insured as to the an- 
swers, or writes incorrect answers when correct answers were 
given, the company is liable though the application be a war- 
ranty. 

Bartholomew vs. Merchants’ Ins. Co., 25 Iowa, 508; Ayres vs. Hartford 
Fire Ins. Co., 17 Iowa, 176. 

The agent acted for the company, not for the insured, in filling 
up the application, where it did not appear that he was requested 
or expected by the insured to write the answers. 

Rowley vs. Empire Ins. Co., 36 N. Y., 550; Commercial Ins. Co. vs. 
Ives, 56 Ill., 402 ; Anson vs. Winnesheik Ins. Co., 23 Iowa, 84. 

In the absence of evidence it cannot be presumed that the in- 


sured intended to authorize the agent to answer for him. 
Kingston vs. Aitna Life Ins. Co. 
Reported Jour’, p. 352. Iowa 8. C. 


ARBITRATION. 


§ 92. Lire.—Lay governing.— Between Agent and Company.— 

The decision of an arbitrator within his jurisdiction is final, 
and will not be ordinarily opened for errors of law or fact on the 
part of the arbitrator. 

Shephard vs. Watrous, 3 Caines, 166; Cranston vs. Kenny, 9 Jo., 212; 
Jackson vs. Ambler, 14 ib., 105 ; Mitchell vs. Bush, 7 Cow., 185 ; Emmett 
vs. Hoyt, 17 Wend., 410; Winship vs. Jewett, 1 Barb. Chy., 173 ; Perkins 
vs. Giles, 50 N. Y., 228. 

But the award may be set aside for palpable errors of law or 
fact which show that the award was not what the arbitrator in- 
tended. Arbitrators may disregard strict rules of law or equity, 
and decide according to their sense of equity. 

Kleine vs. Catara, 2 Gall., 61; Boston Water Power Co. vs. Gray, 6 
Met., 131; Tyler vs. Dyer, 13 Me., 41 ; Hazeltine vs. Smith, 3 Vt., 535 ; 
Cushman vs. Wooster, 45 N. H., 410; Story’s Kq., 2 1454. 

All reasonable intendments and presumptions are in support 
of awards. Where the company terminated a contract with its 
agent for alleged unfaithfulness in its performance, such unfaith- 
fulness if proved would not disturb his claim for commissions on 
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business procured under a pre-existing contract, and an award 
plainly made under such an assumption of law might be justly 
set aside ; but not where it may be presumed that losses under 
the second contract were offset against the claims for commis- 
sions under the first. Awards may be set aside for violations of 
natural justice, such as receiving material evidence from one side 
without the knowledge or consent of the other. 

Burton vs. Knight, 2 Vern., 515; Lord Lonsdale vs. Littledale, 2 Ves., 
jr., 450 ; Walker vs. Frobisher, 6 Ves., jr., 70; Harvey vs. Shelton, 7 Bea., 
455 ; Clelland vs. Hidley, 5 R. I., 163 ; Spear vs. Bidwell, 44 Pa. St., 53. 

‘If an arbitrator refuses to hear competent evidence on the 
merits his award will be set aside. 

Van Cortlandt vs. Underhill, 17 Jo., 405. 


But his refusal to hear evidence tending to show bias of a wit- 
ness under a mistaken rule agreed to by the parties will not dis- 
turb the award. A party may not acquiesce in the proceedings 
of the arbitrator and then object after the award. 

Fudickar vs. Guardian Mut, Life Ins. Co. 


CONTRACT. 


§ 93. Fire—WNeglect to read.—Misrepresentation of Law.— 
Neglect to read a contract before signing will not relieve from 
obligation. 

Jackson vs. Croy, 12 John. R., 427; Leis vs. Stubbs, 6 Watts, 48; Far- 
ley vs. Bryant, 32 Me., 474; Coffing vs. Taylor, 16 Ill., 457; Slayton vs. 
Scott, 13 Ves., 427; Alvanly vs. Kinnaird, 2 Mac. & G., 7; 29 Beavan, 490. 


Misunderstanding or misrepresentation of law will not vitiate 
a contract. 

Fish vs. Clelland, 33 IIl., 243; Starr vs. Bennett, 5 Hill, 303 ; Lewis vs. 
Jones, 4 B. & C., 506 ; Rashall vs. Ford, Law Rep., 2 Eq., 750; Bank of 
U. 8S. vs. Daniel, 12 Pet. R., 32 ; Hunt vs. Rousman, 1 Pet., 1 ; 8 Wheat., 
174 ; Mellech vs. Robertson, 25 Vt., 603 ; Leant vs. Palmer, 3 Conn., 19; 
Austin’s Jour., vol. 2, p. 172 ; Kerr, 397. 

Upton vs. Tribilcock. 

Rep’d Jour’l, p. 97. 
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INSOLVENCY. 


§ 94. Fire—Liability for unpaid Stock.—Any contract be- 
tween the company or its agents, and the stockholders, limiting 
their liability as to unpaid installments of stock, is void as to 
creditors of the company and as to the rights of the assignee in 
bankruptcy. 

Brigham vs. Mead, 10 Allen, 245; Buff. City R. R. Co. vs. Douglas, 14 
N. Y., 336 ; Seymour vs. Sturges, 26 N. Y. R., 184; Sawyer vs. Hoag, 17 
Wall., 610 ; Tuckerman vs. Brown, 33 N. Y., 297; Ogilvie vs. Knox Ins. 
Co., 22 How., 380 ; Osgood vs. Laytin, 3 Keyes, 521; 37 How., Pr. R., 63, 
affg. 48 Barb., 463 ; Gros. Ill. St., p. 356, 2 16. 

Where T. became a stockholder of the Great Western Insur- 
ance Company, in August, 1870, and so continued until after its 
insolvency in February, 1873, Held, that any representations 
made by any agent of the company at the time of becoming a 
stockholder as to his liability for eighty per cent. of unpaid stock, 
or any indorsement on the stock of the words “ non-assessable,” 
are wholly immaterial, and constitute no defense in an action 
brought by the assignee in bankruptcy. 

Palmer vs. Lawrence, 3 Sand. 8. C. R., 761 ; Brigham vs. Mead, 10 Al- 
len, 246 ; Leavitt vs. Palmer, 3 N. Y., 19. 

Where T. was induced to become a stockholder by fraud, evi- 
dence of an offer to surrender his stock to the company, and of a 
subsequent repudiation of membership, not upon the ground 
that he had been induced to subscribe for the stock upon a 
fraudulent representation as to his liability for the unpaid por- 
tion, but upon the ground that the company had wrongfully 
sold and assigned his note and mortgages, is immaterial in an 
action by the assignee in bankruptcy to recover on the unpaid 
stock. 

Pettibone vs. Stevens, 15 Conn. R., 19; Beers vs. Bottsford, 13 ib., 146 ; 
Wright’s case, Law Rep., Eq., 12, 1871, p. 331-851 ; Henderson vs. Royal 
British Bank, 7 E. & B., 356; Parris vs. Harding, 1 C. B. N. S., 5838; 
Oates vs. Turquand, L. R., 2 Ap. Cas., 325. 

A party claiming to have been drawn into a fraudulent pur- 
chase, must use reasonable diligence to discover and repudiate 
his purchase. Tosubscribe for stock in August, 1870, and res 
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quietly until 1873, when the assignee made demand for an unpaid 
subscription, is far from using the due diligence which the law 
requires in discovering fraud. 

Thomas vs. Barton, 48 N. Y. R., 193; Buford vs. Brown, 6 B. Munroe, 
553 ; Beckford vs. Wade, 17 Ves., 87-97 ; Jones vs. Tuberville, 2 Ves., jr., 
11; Duke of Beaufort vs. Neald, 2 Cl. & F., 248-286 ; Smith’s case, L. R., 
2 Ch. Ap., 613; Denton vs. MacNeil, L. R., 2 Eq., 5382; Peel’s case, L. 
R., 2 Ch. Ap., 684. , 


Upton ws. Tribilcock. 
LOADING OFF SHORE. 


e§ 95. Marine.—WVeaning of the Phrase-—The policy contained 
the clause, “ loading off shore prohibited.” The vessel was lost 
while loading from a bridge-pier near the shore of lake Michigan. 
Held, that the words were not of such doubtful import that it was 
impossible for the court to discover their meaning on reading the 
instrument ; they do not, when taken in a natural sense, prohibit 
loading at a bridge-pier, and it was not incumbent on plaintiff 
(insured) to show that their meaning did not prohibit such load- 
ing, in presenting his case. Held, that evidence was admissible 
. to show their true meaning, and the question whether they had 
acquired a definite and notorious technical sense that prohibited 
loading from a bridge-pier, was proper for the jury. 

1 Parsons on Mar. Ins., 77 e¢ seq. 

Held, that their sense must be determined from their definite 
and well known meaning, if such they had, in all maritime mat- 
ters, and not merely from the meaning which might be attached 
by marine underwriters. Held, that it was error to charge that 
if the phrase may be understood in more senses than one, it was 
to be interpreted in the sense in which the insurer had reason 
to suppose the insured understood it. The question is not what 
was the intention of the parties, but what was the meaning of the 
words they have used. 

1 Parsons, Mar. Ins., 74; Rickman vs. Carstairs, 5 B. & Ad., 641-663. 

Cases of Morse vs. Buffalo F. & M. Ins. Co., 30 Wis., 534-539 ; Potter 
vs. Ontario & Livingston Mut. Ins. Co., 5 Hill, 147-149 ; Barlow vs. Scott, 
24 N. Y., 40-42 ; Hoffman vs. Adtna Ins. Co., 32 do., 405-413, criticised. 

Johnson vs. Northwestern Nat. Ins. Co. 

Rep’d Jour’l, p. 329. Wis. 8. C. 
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' PRACTICE. 


§ 96. Fire.—Jury.—LEvidence.—Instructions.— Where the jury 
has been regularly drawn in all respects, except as to time pre- 
vious, the court may resort to its own inherent powers and sus- 
tain the demurrer to a challenge to the array, where a longer 
time would have been impossible. 


Storrs vs. The People, 2 Scam., 326 ; Murphy vs. the People, 37 Ill., 447. 


Where the evidence on nearly all important points was in di- 
rect conflict, presenting a case peculiarly for the jury, their find- 
ing will not be disturbed as against the weight of evidence, if dt 
appears to have been fairly considered. Instructions asked for 
should be stated as briefly as the points involved will allow. 


Rockford Ins. Co. vs. Nelson. 
Rep’d Jour’l, p. 347. Itz. 8. C. 


PREMIUM NOTE. 


§ 97. Fire.—WNon-payment o/.—A note was given for the pre- 
mium, which provided that if not paid at maturity the premium 
should be considered earned and the policy void, and the com- 
pany should not be liable while the note remained overdue and 
unpaid. The policy contracted subject to the payment of the 
note, “ according to the terms thereof, which constitute the basis 
of this insurance.” It also provided that the company should 
not be liable “at a time” when the note was due and unpaid. 
Also that where the insured failed to pay the note at the time 
specified therein, the company should not be liable at a time 
when it should be overdue and unpaid ; but if paid after ma- 
turity and before suit brought, the liability will again attach from 
that date. But suit might be brought after it had remained due 
and unpaid sixty days, and the commencement of such suit 
should cancel all liabilities and the premium be considered as 
earned and payable. Held, that the policy and note together, and 
not the note alone, constituted the contract. 

Murdock vs. Chenango Ins. Co., 2 N. Y., 221. 


Held, that the suit on the note, and its collection by legal pro- 
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ceedings, operated as a final cancellation of the policy, and the 
premium thus collected must be deemed to have been earned. 
Such a contract is valid. 

Watrous vs. Miss. Valley Ins. Co., 33 (Iowa ?) 582, and cases cited. 

Shullz vs. Hawkeye Ins. Co. 

Rep’d Jour’l,jp. 354. Towa 8. 0, 


SUBSCRIBED CAPITAL. 


§ 98. Fire—Liability of Stockholders—The charter of an Illi- 
nois company provided that the stockholders should be indivi- 
dually liable for their unpaid installments in case of loss before 
all the stock was paid in ; also that the charter might be amended 
or repealed. The general insurance law, subsequently passed, 
provides that the corporators of any company organized under 
the act should be severally liable to the amount subscribed by 
them until the whole amount of capital had been paid up; also 
that all pre-existing companies should be subject to its provi- 
sions, except that the amount and character and investments of 
their capital, and the privileges and powers granted them, should 
remain as authorized by their charters. Held, that unlimited 
power was reserved to alter or repeal the original charter. Held, 
that the liabilities imposed by the general law on corporators 
applied to this company. Held, that until the stock was all paid 
up, the corporators were severally liable for the company’s debts 
to the amount of their subscriptions, even though their subscrip- 
tions had been paid in full. 

Butler vs. Walker. 

Rep’d Jour’), p. 335. 


UNOCCUPIED. 


§ 99. Fire.— Warranty.— Knowledge of Agent.—The policy in- 
sured against loss on building “occupied as dwelling, situate,” 
etc. Held, that this statement was not necessary for identifica- 
tion, and could have been for no other purpose than as a fact 
relating to the risk; it was therefore a warranty that the building 
was occupied. 
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Wall vs. East River Mutual Ins. Co., 7 N. Y., 370; 13 Conn., 544; Par- 
melee vs. Hoffman Fire Ins, Co., 54 N. Y., 193. 

The policy contained an agreement that any other person than 
the insured who may have procured the insurance shall be 
deemed the agent of the insured. Held, that the validity of the 
warranty was not affected by any knowledge of the agent em- 
ployed to solicit applications. 

Chase vs. Hamilton Ins. Co., 20 N. Y., 52, 56; Rohrbach vs. Germania 
Ins. Co. (4 Ins. L. J. 737) 

Case of Rowley vs. Empire Ins. Co., 20 N. Y., 550, distinguished. 

Held, that where the house was unoccupied at the time of in- 
suring, and so remained until the loss, with the knowledge of the 
agent, this was a breach of warranty. 

Alexander vs. Germania Ins. Co. 

Rep’d Jour’l, p. 360. 





REPORT OF DECISIONS 


KENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF WISCONSIN. 


Appeal from Milwaukee County. 


SOREN C. JOHNSON, Respondent, 
vs. 


NORTHWESTERN NATIONAL INS. CO., Appellant.* 


The policy contained the clause, ‘‘ loading off shore prohibited.” 
lost while loading from a bridge pier near the shore of the lake. 

Held, that the words were not of such doubtful import that it was impossible for 
the court to discover their meaning on reading the instrument. They do not, 
when taken in a natural sense, prohibit loading at a bridge pier, and it was 
not incumbent on the plaintiff insured to show their meaning in presenting 
his case. 

Held, that evidence was admissible to show the true meaning of the words, and 
the question whether they had acquired a definite and notorious technical 
sense that prohibited loading from a bridge pier was a proper one for the jury. 

Held, that their sense must be determined from the definite and well known mean- 
ing, if such they had, in all maritime matters, and not merely from the meaning 
which might be attached by marine underwriters. 

Held, that it was error to charge that if the phrase may be understood in more 
senses than one, it was to be interpreted in the sense in which the insurer had 
reason to suppose the insured understood it. 

Judgment reversed. 


* Decision rendered February 1, 1876. 


The vessel was 
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Drxon, Hooxer, Weae and Noyss, for Appellant. 
H. H. and G. C. Marxuam, and James G. Jenkins, for Respondent. 
All of Milwaukee. 


Cotz, J. 

This is an action on a marine policy of insurance issued by the de- 
fendant upon a schooner, the property of the plaintiff. The vessel 
was lost while taking in a load of wood at a bridge pier near Bayley’s 
Harbor, on the west shore of Lake Michigan. The policy had print- 
ed on the margin the words: ‘ Loading off shore prohibited.” The 
important question in the case is in regard to the meaning of these 
words in the policy, and as to whether they did or did not prohibit 
loading at a bridge pier. 

The plaintiff introduced the policy in evidence, proved the time and 
circumstances attending the loss of the vessel, and then rested, with- 
out offering any proof, or making any explanation of the meaning of 
the prohibitory clause or to what act it applied. The defendant 
moved for a nonsuit, which was overruled. The first exception 
relied on for a reversal of the judgment is the one taken to this ruling 
of the court, refusing to grant the nonsuit. 

On this point the learned counsel for the defendant assumes, as 
the basis of his argument, that the words in question are of doubtful 
signification, so much so that it was impossible for the court, looking 
on the face of the instrument, to ascertain their sense and meaning, 
and give them application, and consequently that parol evidence was 
necessary to render them intelligible. This being the case, it is insist- 
ed that it was incumbent on the plaintiff, offering the policy in evi- 
dence and seeking to recover upon it, to show what the words meant, 
and to establish the fact that they did not include loading at a bridge 
pier. 

There would certainly be conclusive force in this reasoning if the 
assumption were sound that the phrase “loading off shore” was so 
obscure or unintelligible that the court, without the aid of extrinsic 
evidence, was unable to give it any meaning or place any rational 
construction upon it as used iti the contract ; but such it seems to us is 
not the case. On the contrary, it is possible to construe the language 
and give the words an interpretation without any explanation or aid 
from parol testimony. And giving to the language used its common 
and apparent meaning, we should say that the clause in question was 
only intended to prohibit loading at a distance from and away from 
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the shore while the vessel was lying at anchor, and that it did not in- 
clude loading at a bridge pier. A bridge pier is really a projecting 
wharf—is a permanent structure attached to and firmly connected with 
the main land—and loading from such a place one would naturally 
suppose was like taking in a cargo from shore. If the words are not 
used in a nautical sense in the contract, and have not a technical 
meaning, this is the construction we should place upon them. Cer- 
tainly the words are not so obscure or ambiguous that they are un- 
intelligible without the aid of parol testimony. We should not under- 
stand, in the absence of all testimony, that custom or usage in marine 
contracts had attached to them a different meaning; that they did in- 
clude or were intended to be applied to the case of loading at a 
bridge pier. It may be true, as claimed by defendant’s counsel, that in 
a certain sense loading at the end of a bridge pier fifteen hundred 
feet long is loading “off shore” or away from and distant from the 
main land ; but it is apparent that it is loading under quite different 
conditions from a vessel taking in a cargo from rafts and barges while 
anchored off shore, which manner of loading we think the company 
intended to and did in fact prohibit. So that we are unable to 
agree with counsel in the position that the wordsin the policy are of 
such doubtful import that it was impossible for the court in reading 
the instrument to discover their meaning or give them proper appli- 
cation. Nor do we think it correct to say that in their natural ordi- 
nary sense they do include loading at a bridge pier so as to make it 
necessary for the plaintiff in the first instance to explain the words, 
and to show by evidence that the loss did not come within the pro- 
hibitory clause. Prima facie, the company was liable for the loss un- 
less it was made to appear that by custom or usage the words in a 
nautical or technical sense did include loading at a bridge pier, and 
that such a meaning must be given them in the policy. 

It was claimed on the part of the defendant, that by well established 
custom or usage the phrase “ loading off shore,” when used in mari- 
time contracts, more especially when inserted in a marine policy of 
insurance, included any manner of loading outside a harbor, and in- 
cluded taking a cargo from a bridge pier as well as from scows and rafts 
while the vessel was at anchor, and that the words must be understood 
in that sense in this contract. And in support of that construction 
several witnesses, seafaring men, were examined on the trial as to the 
meaning of the term “loading off shore,” in nautical language and as 
used and understood by seamen and persons engaged in the naviga- 
tion of the lakes. And these witnesses testified that the words meant 
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loading from a pier, or scow or raft, or in other words loading out- 
side a harbor. But on the other hand the plaintiff produced a still 
greater number of witnesses, seafaring men, who testified to the gene- 
ral understanding of the term among seamen, and that in a nautical 
sense it did not include loading from a bridge pier. The testimony 
is quite strong that in contracts of affreightment and charter-parties 
the words did not apply to pier loading, but there is more doubt or 
conflict as to what was understood by them among insurers and ves- 
sel owners. In various ways the question is raised upon the record 
as to what extent parol evidence may be received to affect the con- 
struction of the policy and give a meaning to the words in question. 
The counsel for the defendant contends that no evidence relating to 
the meaning of the doubtful words was admissible except what tend- 
ed to show their signification as used in policies of insurance, and be- 
tween underwriters and insured. But the court below made no dis- 
tinction between the use of the words in insurance policies and other 
marine contracts, holding that the term was a nautical one, and that 
the jury must determine, from all the evidence bearing upon the sub- 
ject, what “loading off shore” meant among nautical men and as 
used in the policy. We do not deem it necessary to comment at 
length upon the charge of the court ; nor to specially notice the ex- 
ceptions taken to the refusal of the court to strike out certain testi- 
mony and to alter rulings made on the trial. Our views upon some 
of these exceptions will be gathered from the remarks which will be 
made upon the case, and upon one portion of the charge which we 
deem erroneous and well calculated to mislead the jury to the preju- 
dice of the defendant. 

“Tt sometimes happens,” says Prof. Parsons in his work on marine 
insurance, (1 vol. p. 77 et seq.,) “ that the words used have a peculiar 
commercial meaning, and then the reason of their use or of any pro- 
vision respecting them may assist in ascertaining that meaning. Or 
they may be technical words of a trade or business ; for there may be 
in this instrument, (a marine policy,) as in any other, words peculiar 
to a certain art or occupation. Such words occur most frequently in 
instruments respecting machinery and the like, but they may occur in 
any instrument ; and wherever they occur, witnesses who are experts 
may be called to give their meaning.” ‘ Experts,” he observed, “are 
very frequently called in insurance cases, but generally in relation to 
the condition or character of the vessel, or other facts in the case. 
They may, however, be called in reference to the construction of a 
policy if technical words, as we have already defined them, appear in 
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it, * * * Inthe construction of all contracts it is indeed a rule 
which is founded on obvious justice and reason, that if words are 
used which are peculiar to the subject matter of that contract, and 
when so used have a meaning which is used widely and long known, 
the parties must be presumed to have used those words with that 
meaning.” p. 81. And the learned author cites in the notes to the 
text a great many authorities in support of the rule that “where 
terms are used which are known and understood by a particular class 
of persons in a certain special and peculiar sense, evidence to that effect 
is admissible for the purpose of applying the instrument to its proper 
subject matter.” 

Within this rule it was certainly competent and proper for the 
court to receive the testimony introduced on the trial for the purpose 
of ascertaining the true meaning of the particular words used in the 
policy. And the court was right in submitting to the jury the question, 
notwithstanding the ordinary sense which would be given the words 
“loading off shore” as we have indicated above, whether or not in 
nautical language and among nautical men they had acquired a certain 
definite and notorious meaning which prohibited loading ata bridge 
pier. Ifthe jury determined that the phrase was a nautical one, and 
by usage and custom had such a meaning among nautical men, then 
they were directed to find for the defendant. But if on the contrary 
they found that the words meant simply to prohibit loading at anchor, 
and not from bridge piers, then, the court instructed, the plaintiff was 
entitled to recover. But the counsel for the defendant insists that 
the parol testimony should be confined to that which shows the mean- 
ing of the words in policies of insurance. It seems to us the testi- 
mony cannot be thus restricted. If the words have a clear, definite 
and well known meaning in maritime language, they must have that 
signification in all maritime contracts. It would be utterly inadmis- 
sible to show that the words had one meaning in a contract of af- 
freightment, another in a charter-party, and a still different meaning in 
a policy of insurance ; or rather this would show that they really had no 
precise well defined and notorious sense in nautical language. If the 
underwriter adopted the term as a nautical one, it must be presumed 
that he took it with the known signification attached to it in maritime 
matters. Upon these questions therefore we think the court properly 
instructed the jury as to the law of the case. But the court further 
tald the jury that if the phrase may be understood in more senses than 
one, it was to be interpreted in the sense in which the defendant had 
reason to suppose the plaintiff understood it, Under this instruction 
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it is obvious the jury might have found that “loading off shore,” in the 
sense in which nautical men would understand the term, prohibited 
loading off a pier, but that this was not the sense in which the defen- 
dant had reason to suppose the plaintiff understood it, and therefore 
have rendered a verdict in his favor. In a nautical sense the mean- 
ing of the term might be well defined and widely known. But from 
the size of the vessel and circumstances attending the issuing of the 
policy the insurer might have reason to suppose the insured under- 
stood the clause in a wrong sense, and was mistaken as to its true 
meaning. In that case was the insurer bound to make good the loss, 
though not fairly covered by the policy, because he failed to correct 
the mistake of the party with whom he was dealing? According to 
the instruction he was responsible. Prof. Parsons, in his work al- 
ready cited, alludes to this question (p. 74) and suggests a doubt 
whether an answer to it which may be good in a moral point of view 
expresses a principle from which a legal rule of construction can be 
extracted. He shows that the rule is derived from Dr. Paley, whose 
remarks on the subject he observes have been often quoted in legal 
as well as other works, to the effect “that the meaning is not always 
obligatory which the promisor actually held, because the promisee 
might not know that the promisor so meant, nor is it always the mean- 
ing which the promisor actually gave to the promisee, because the 
promisor might not have intended the meaning, nor justified the 
promisee in so understanding it.” And Paley adds “ that the promise 
must therefore be obligatory in the sense in’ which the promisor be- 
lieved that the promisee accepted his promise.” Prof. Parsons thinks 
that this cannot be a safe and sufficient rule for legal construction, 
except with the qualification, ‘“‘and the promisor used words which 
can be rationally construed as expressing the sense which the promisee 
attached to them.” It seems to us the rule is only sound in law with 
such a material qualification. 

In the case of Morse vs. Buffalo Fire and Marine Insurance Com- 
pany, 30 Wisconsin Rep., 534, 539, (2 Insurance Law Journal, page 
622,) Mr. Justice Lyon, arguendo, refers approvingly to this rule, 
and thinks it might well be applied in the construction of policies of 
insurance; but the point was not really one upon which the judgment 
turned, and therefore cannot be considered as one definitely deter- 
mined. The rule as Jaid down by Paley is doubtless sustained by 
the remarks of the judges who gave the opinions in Potter vs. The 
Ontario and Livingston Mut. Ins. Co., 5 Hill, 147, 149; Barlow vs. 
Scott, 24 N. Y., 40, 42 ; and Hoffman vs, Adtna Ins. Co., 32 ib., 405, 
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413; but we do not think it has become a legal rule in the construc- 
tion of contracts. ‘The question in this and other cases of construc- 
tion of written instruments is not what was the intention of the par- 
ties, but what is the meaning of the words they have used.” Den- 
man, C. J., in Rickman vs. Carstairs, 5 B. and Ad., 651, 663. But 
without dwelling longer upon the case we think there must be a new 
trial for the error in the charge above quoted. 

The judgment of the County Court is reversed and a new trial 
ordered. 


SUPREME COURT OF ILLINOIS. 


Appeal from Superior Court of Cook County. 


FRANCES BUTLER 


Us. 


S. P. WALKER.* 


The company’s charter provided that the stockholders should be individually lia- 
ble for their unpaid installments in case of loss before all the stock was paid 
in ; also that the charter might be amended or repealed. 

The general insurance law, subsequently passed, provides that the corporators 
of any company organized under the act should be severally liable to the 
amount subscribed by them until the whole amount of capital had been paid up; 
also that all pre-existing companies should be subject to its provisions, except 
that the amount and character and investments of their capital, and the privi- 
leges and powers granted them, should remain as authorized by their charters. 

Held, that unlimited power to alter or repeal the original charter was reserved. 

Held, that the liabilities imposed by the general law on corporators applied to this 
company. 

Held, that until the stock was all paid up the corporators were severally liable for 
the .company’s debts to the amount of their subscriptions, even though their 
subscriptions had been paid in full. 


Judgment reversed. 


Suuretpr & Batt, of Chicago, for Appellant. 
D. E. K. Srewarrt, of Chicago, for Appellee. 


* Decision filed Oct. 12, 1875. 
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Water, J. 


Appellee brought an action in the court below against appellant 
to recover the amount of loss she claims to have sustained from fire 
under a policy of insurance. To the declaration a demurrer was 
filed, which was sustained by the court and a judgment was rendered 
in bar of the action. 

The General Assembly, by a special charter on the 22d day of 
February, 1861, incorporated the Equitable Insurance Company. 
The charter confers the powers usual to such organizations. The 
fourteenth section of the charter contains this provision: ‘In case 
of any loss or losses whereby the capital stock of said company be- 
comes lessened before all the installments are paid in, each proprie- 
tor or stockholder shall be held accountable for the installments that 
may remain unpaid on his share or shares at the time of such loss or 
losses taking place. Provided, that the stockholders shall not be 
individually liable beyond the amount of stock held by them respec- 
tively.” 

The sixteenth section declares that the act shall take immediate 
effect, and continue in force for fifty years, but contains this reserva- 
tion: “But may at any time be altered, amended or repealed by the 
legislature of the State of Illinois.” The company organized, its capi- 
tal stock being duly subscribed and a portion thereof paid by the 
stockholders. No change was made in the charter unless by the 
general act of incorporating and regulating insurance companies 
which was adopted on the 11th day of March, 1869. 

The sixteenth section of this act provides that “The trustees and 
corporators of any company organized under this act shall be several- 
ly liable for all debts or responsibilities of such company to the 
amount by him or them subscribed, until the whole amount of the 
capital stock of such company shall have been paid in and a certifi- 
cate thereof recorded as hereinbefore provided.” In this case the 
whole amount of stock was not paid in and a certificate thereof 
recorded. 


The nineteenth section provided that “all insurance companies 
heretofore organized in the State of Illinois, and now doing business 
in this State, are hereby brought under all the provisions of this act 
except that their capital may continue of the amounts and character 
named in and authorized by their respective charters, during the 
existing term of such charters, and the investments of the capital and 
assets of such companies may remain the same as prescribed by their 
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charters, anything in this act to the contrary notwithstanding, and 
such companies shall be entitled to all of the privileges and powers 
granted them by their charters.” (See Laws 1869, p. 217.) These are 
believed to be all the enactments which bear on the questions present- 
ed by this record. 

About one year and a half after the adoption of this act, the insur- 
ance company issued to appellant a policy of insurance on her prop- 
erty to the amount of $2,500, and whilst the policy was in force the 
property was destroyed by the fire in Chicago of the 9th of October, 
1871. By reason of heavy losses the company was prosecuted to 
bankruptcy. Appellant gave proper notice of her loss, proved her 
claim, but received nothing from the bankrupt estate. Appellee was a 
stockholder when the policy was issued, at the time of the fire, and until 
the company was declared a bankrupt, and owned two thousand five 
hundred dollars of the stock of the company. To render him liable 
as a stockholder to the extent of her loss under the policy she brought 
this suit. The declaration discloses the facts we have stated, and 
to it a demurrer was interposed, and sustained by the court, and a 
judgment in bar of the action and for costs was rendered. The case | 
is brought to this court and the judgment sustaining the demurrer is 
assigned for error. It is argued that but two questions arise in this 
record: First, had the General Assembly the power, under the reser- 
vation in the charter, to alter, amend, or repeal their charter, or power 
to impose duties and liabilities not imposed, but from which they 
were exempted by the charter? And if there was such power, did the 
General Assembly exercise it in enacting the general insurance law ? 
Had the General Assembly the power to impose this liability upon the 
stockholders? We think they unquestionably had, by virtue of the 
reservation of the power to alter, amend, or repeal the charter. 

The question as to whether the General Assembly may alter or 
amend a charter which does not contain such a reservation of power 
is not presented by this record, as the reservation is clear, distinct, 
and unambiguous, and was assented to when the charter was accepted 
and the company organized. Hence that question need not now be 
discussed. But in a case like the present, where the General Assembly 
in express terms reserves the right to alter, amend, or repeal, that en- 
ters into and forms a part of the contract, precisely as does any other 
provision of the charter. Any reasonable construction which can be 
placed on this reservation must hold that the company entrusted the 
General Assembly with any and all powers in reference to the rights, 
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duties, and liability of the body and its members which they may 
see proper to impose. . 

They in receiving such a charter trusted to the wisdom and justice 
of the General Assembly in their future action. The reservation is 
explicit, and is ample in its terms, and we are at a loss to see how it 
can be questioned. If so plain a proposition required the citation 
of authorities to sustain it, many adjudged cases could be referred to 
directly in point. 

The authorities referred to by appellee do not apply to this question. 
They are decisions growing out of amendments to charters, imposing 
duties or restrictions on such bodies, where the power was not re- 
served by the constitution or in the charter itself, or where such a 
power was reserved and the body had, under their charter, paid for 
property or privileges to others, of which the General Assembly subse- 
quently attempted to deprive them by enactment. But we have not in 
our researches found any case which holds that when such power has 
been reserved that it may not be exercised constitutionally. Neither 
the fundamental Jaw nor public policy forbids the General Assembly 
and a corporation from making a contract that the former may alter 
amend, or repeal their charter at pleasure, or from its exercise, as was 
done in this case. The nineteenth section of the general insurance 
act is broad and comprehensive. It brings all insurance companies 
in plain and unmistakable terms under all of the provisions of the 
act, with the enumerated exceptions. And the liabilities imposed by 
the sixteenth section constitute one of the provisions of the act. And 
the General Assembly having reserved the power without any limit to 
alter, amend, or repeal the original charter of the company, they it 
seems to us intended to impose these liabilities on the stockholders of 
the Equitable Insurance Company. It was a company theretofore 
organized in this State, and was then doing business in the State, 
and was manifestly brought under these and all other provisions of 
that law as fully as had the act in terms named this company. 

When such a charter is obtained, the stock subscribed and the 
company organized, it procures business and individuals receive 
policies on the faith that the entire stock so subscribed has been or 
will be paid in and held as a fund to meet all losses. It is this assu- 
rance that gives such a company credit in the community. And the 
general insurance law is designed to secure the policy-holders against 
loss from the insolvency of such companies. Thus should be paid 
in the full amount of the capital subscribed, and if not, then the law 
holds the several stockholders liable to the amount of their subscrip- 
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tions for the debts of jhe company. It is therefore made the interest 
of each shareholder to see that the entire capital is paid in, and a 
certificate of the fact made and recorded as required by the law, and 
a failure to have that done renders the several stockholders liable for 
the debts of the company to an amount equal to the stock he holds. 
Nor is the requirement of the law answered by a portion of the share- 
holders paying the full amount subscribed by them. They remain 
liable until the stock is all paid in and the certificate of the fact is 
madeand recorded. Hence it is a matter of no importance in consider- 
ing this question whether appellee has paid in full for all of the stock 
for which he subscribed. All the stock had not been paid in full, a cer- 
tificate of the fact had not been made and recorded, and hence appel- 
lee was liable for the amount of appellant’s claim for the loss under 
her policy. 

It then follows that as the charter was amended by the general 
insurance law, and as ‘its requirements were not observed, and the 
loss sustained by appellant became a debt against the company, appel- 
lee’s liability became fixed to the amount of his stock therein. And 
the claim of appellant not exceeding that amount the declaration dis- 
closed a right to recover, and the court below erred in sustaining the 
demurrer, and the judgment must be reversed and the cause remand- 
ed. , 

Judgment reversed. 





COURT OF APPEALS OF NEW YORK. 


,GUSTAVUS A. FUDICKAR, Appellant, 


vs. 


GUARDIAN MUTUAL LIFE INS. CO. Respondent.* 


The decision of an arbitrator within his jurisdiction is ordinarily final.- But the 
award may be set aside for palpable errors of law or fact which show that the 
award was not what the arbitrator intended. 


Where claims under a prior contract are set aside under a mistaken notion that 
they are affected by unfaithfulness under a subsequent contract, the award may 
be set aside; but not where it may be presumed they were offset by losses under 
the subsequent contract. 


Awards may be set aside for violations of natural justice, such as receiving mate- 
rial evidence from one side without the knowledge or consent of the other, or 
refusing to hear competent evidence on the merits. But refusal to hear evi- 
dence tending to show bias of a witness under a mistaken rule will not disturb 
the award. 


A party may not acquiesce in the proceedings of the arbitrator, and then object 
after the award. 


Judgment affirmed. 


AnpreEws, J. 

Prior to the submission to arbitration of the controversy between 
the parties, the defendant had dismissed the plaintiff from his 
agency and assumed to treat the contract of April 1, 1869, and 
all rights of the plaintiff thereunder, as terminated and forfeited 
by his misconduct. The company thereupon assumed control 
of the business and agencies established by the plaintiff, and not 
only prevented him from securing new business, but denied and re- 
fused to recognize his right to commissions on renewal premiums 
which might thereafter be paid on policies then in force issued upon 
applications procured by him. It was claimed by the plaintiff that 
* Decision rendered September 26, 1875. woe 
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he was dismissed without cause, and that he was entitled to damages 
for the breach of the contract by the defendant, including therein com- 
pensation for prospective profits upon new business which he might 
have secured if the contract had not been terminated, and also an 
allowance equal to the present value of his interest in the renewal 
premiums upon policies issued through his agency. 

The defendant denied the liability claimed, and insisted that it had 
sustained damages in a large amount from the infidelity of the plain- 
tiff. Out of this controversy two actions at law arose, one by the 
plaintiff against the defendant, and a counter action by the defend- 
ant against the plaintiff, and pending these actions the parties execut- 
ed a submission under the statute, under which an award was made 
which is the subject of the present suit. The language of the sub- 
mission is general and comprehensive. After reciting that divers 
disputes had arisen between the parties, they agree to submit to the 
arbitrator named to award and determine of and concerning “all 
and all manner of actions, cause or causes of action, suits, bills, bonds, 
judgments, quarrels, controversies, damages, claims and demands 
whatsoever,” pending, existing or held between them. 

The arbitrator under the submission had full authority to investi- 
gate and determine all questions arising under the contract of April 1, 
1869, the mutual demands and claims of the parties growing out of the 
dismissal of the plaintiff, and in short his jurisdiction was co-extensive 
with the whole field of controversy. It is the general doctrine, per- 
vading our jurisprudence on the subject, that the decision of an arbi- 
trator in a matter within his jurisdiction is final and conclusive be- 
tween the parties. The jealousy with which at one time courts re- 
garded the withdrawal of controversies from their jurisdiction by the 
agreement of parties has yielded toa more sensible view, and arbitra- 
tions are now encouraged as an easy, expeditious and inexpensive 
method of settling disputes, and as tending to prevent litigation. 
The arbitrator is a judge appointed by the parties. He is by their 
consent invested with judicial functions in the particular case. He is 
to determine the right as between the parties in respect to the matter 
submitted, and all questions of fact or law upon which the right 
depends are under a general submission deemed to be referred to him 
for decision. The court possesses no general supervisory power over 
awards, and if arbitrators keep within their jurisdiction their award 
will not be set aside because they have erred in judgment, either as 
to the facts or the law. If courts should assume to rejudge the de- 
cisions of arbitrators upon the merits the value of this method of set- 
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tling controversies would be destroyed, and an award, instead of be- 
ing a final determination of a controversy, would become but one of 
the steps in its progress. The courts in this State have adhered with 
great steadiness to the general rule that awards will not be opened for 
errors of law or fact on the part of the arbitrator; Shephard vs. 
Watrous, 3 Caines, 166; Cranston vs. Kenny, 9 Jo., 212; Jackson 
vs. Ambler, 14 ib., 105 ; Mitchell vs. Bush, 7 Cow., 185; Emmet vs. 
Hoyt, 17 Wend., 410; Winship vs. Jewett, 1 Barb., Chy., 173 ; Per- 
kins vs. Giles, 50 N. Y., 228. The general principle is subject to the 
qualification that awards may be set aside for palpable error of fact, 
like a miscalculation of figures, or mistakes of that nature. It may 
also be set aside for error of law when the question of law is stated 
on the face of the award, and it appears that the arbitrators meant 
to decide according to the law, but did not. In both these cases the 
award is not what the arbitrators themselves intended. It is not in 
fact their judgment, for except for the mistake the award would have 
been different. But it is held, in accordance with what seems to be a 
just view of the subject, that arbitrators may, unless restricted by the 
submission, disregard strict rules of law or evidence and decide ac- 
cording to their sense of equity. Kleine vs. Catara, 2 Gall., 61 ; Bos. 
ton Water Power Co, vs. Gray, 6 Met., 181; Tyler vs. Dyer, 13 Me., 
41 ; Hazeltine vs. Smith, 3 Vt., 535 ; Cushman vs. Wooster, 45 N. H., 
410 ; Story’s Kq., § 1454. 

If, for example, a claim for compensation for the erection of a build- 
ing by one person on the land of another, under a contract which by 
technical construction makes the right to compensation dependent 
upon full performance by the builder, is referred to arbitration, and 
it turns out that there has been a failure by the builder to comply 
with the contract in some particulars, although the benefit which the 
other party has received from part performance is greater than the 
injury sustained by the failure to perform the contract in full, the 
arbitrator may, I think, where the submission is general, award the 
excess of benefit ; although in an action at law upon the contract he 
could not, within the decision in Smith vs. Brady, 17 N. Y., 172, re- 
cover. It must, as has been already observed, appear upon the face 
of the award that the arbitrators have mistaken the law, to enable the 
court to set aside the award on that ground. If it appear from the 
award that the arbitrators intended to decide the case according to 
the law, and the grounds for their decision are set out, which in law 
do not justify it, the case is brought within the exception to the gene- 
ral rule, and the court will set it aside. Nor is it necessary that it 
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should appear by express statement in the award, that the arbitrators 
intended to decide according to law, in order to give the court the 
power of review. It is sufficient if this be shown by clear and neces- 
sary inferences. It is a settled principle governing this subject, and 
which ought never to be lost sight of, that all reasonable intendments 
and presumptions are indulged in support of awards. The party 
alleging error of law must be able to point to the award and say that 
the arbitrator, as appears from the award itself, intended to decide 
the case according to law, and has mistaken it, and that except for 
this mistake his award would have been different. It is claimed by 
the learned counsel for the plaintiff that it does appear from the 
award in this case that the decision of the arbitrator proceeded upon 
a mistake of law. The mistake is alleged to consist in this, that the 
arbitrator having found that the plaintiff was guilty of misconduct 
which justified his dismissal, decided as matter of law that the breach 
by the plaintiff of the stipulation in the contract that he should faith- 
fully perform his duties as agent, followed by his discharge by the 
company, barred him from claim to commissions on renewal pre- 
miums which might thereafter be paid upon policies issued upon 
applications procured before that time by the plaintiff under the con- 
tract. If it clearly appeared that the award was made upon the 
ground suggested, it would be at least very doubtful whether it could 
be supported. It is found by the judge at general term that the 
plaintiff while acting under this contract, and the previous contract of 
February 15, 1868, had established and secured a large and _profit- 
able business for the defendant, on which, as appears in the case, the 
annual renewal premiums were about $250,000, and the value of the 
plaintiff's interest thereunder was more than $20,000. If this inte- 
rest was forfeited it must have been for the reason that faithful per- 
formance by the plaintiff of his duties as agent was a condition pre- 
cedent to his right to claim any benefit under the contract. It would 
be very difficult to hold that the mutual covenants in the contract of 
April 1, 1869, were dependent so as to make the benefit of the re-, 
newals secured by the contract to the plaintiff dependent on full per- 
formance of the covenant on his part. It is a material circumstance 
bearing upon the construction of the contract in this respect that it 
expressly reserves to the plaintiff the renewal commissions to which 
he was entitled under the previous contract of February 15, 1868, 
which contract in all other respects was revoked by the contract in 
question. It cannot be supposed that the right to these commissions, 
which was expressly reserved, was to depend upon the performance 
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by the plaintiff of the new agreement. Again, the plaintiff by the 
contract in question agrees to devote his time and attention in a 
faithful manner to developing and extending the business of the 
company in the districts mentioned, and also to be responsible for 
the agents therein appointed by the company under his direction. 
The plaintiff's covenant faithfully to discharge his duties as agent 
goes in part only to the consideration of the defendant’s promise, 
and this is one of the tests by which covenants are ascertained to be 
independent. 1 Saunders, 320; 2 ib., 352. There is still another 
suggestion tending to show the independent character of the cove- 
nants in question. The contract provides that “it shall be binding 
on the company” for the term of five years, but there is no provision 
obligating the plaintiff to continue in the service of the company for 
any definite period. It was optional with him to remain or not, and 
& provision was inserted that if the contract “should cease to be in 
force,” his interest in the business done previous to the change should 
continue. Each instance of procuring an application upon which a 
policy was issued was a separate and independent transaction,to which 
the covenant for the payment of commissions applied distributively, 
and if beiore the misconduct complained of, the plaintiff’s claim to 
commissions on business done to that time was complete and perfect, 
it would not be lost by a subsequent violation of duty, although if 
damages‘resulted therefrom they might be made the subject of coun- 
ter-claim. The difficulty in the way of the plaintiff in respect to the 
part just considered, is that it does not appear, with that certainty 
which is necessary to authorize the court to interfere with an award, 
that the arbitrator decided the case upon this question of law sug- 
gested by the plaintiff. The arbitrator, in his statement embodied in 
the award, considered at great length the question whether the plain- 
tift’s conduct justified the company in dismissing him, and a variety 
of facts are stated which in the judgment of the arbitrator justified 
the company in doing so. The arbitrator finds that the plaintiff re- 
peatedly before his dismissal had broken his contract, and details 
acts on his part which show that he was guilty of fraudulent conduct 
toward the company in his agency, and he states “that his unjustifi- 
able action has entailed upon the company great loss, which will be 
known and felt during future years.” It does not appear that the 
arbitrator in making his award did not allow the plaintiff the benefit 
of the commission or renewals as upon a continuing contract, and set 
off against that account the damages sustained by the company from 
the plaintiff's misconduct, which would be clearly within his authori- 
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ty. But a small part of the evidence taken before him is in the case. 
We cannot say that the evidence did not amply justify him in finding 
that the company’s loss from the plaintiff’s misconduct exceeded any 
sum which he could claim under the contraet. There is no state- 
ment in the award that the arbitrator decided as a question of law 
that full performance by the plaintiff of his contract was a condition 
precedent to any recovery, nor is that a necessary inference from any- 
thing contained therein. The conclusion of the arbitrator that the 
plaintiff was not entitled to commissions on renewal premiums fol- 
lowed the statement of facts embodied in the award, and we cannot 
say from what appears, although it may have been otherwise, that it 
was not based on an adjustment of the mutual claims of the parties, 
conceding the right of the plaintiff to commissions on renewals. There 
isa distinct ground upon which the plaintiffs claim that the award 
should be opened, viz., the partiality, corruption and misconduct of 
the arbitrator on the trial, and the specifications upon which the 
plaintiff relies will be briefly considered. 1. The fact that the arbi- 
rator in reaching the conclusion that the plaintiff was guilty of mis- 
conduct which justified the company in dismissing him, considered 
and to a considerable extent relied upon evidence of transactions 
which took place under the previous contract, neither establishes nor 
tends to establish partiality or corruption. The evidence, so far as 
appears, was received without objection. It was not the sole ground 
of the arbitrator’s judgment. Many other facts are stated in the 
award which justified the conclusion tiat the dismissal was proper. 
2. The letter written by the arbitrator to the company after the case 
had been substantially closed, and the receipt by the arbitrator from 
the company in reply of a new statement of account, would be cause 
for opening the award, except for the reason that the evidence war- 
rants the finding that the plaintiff was advised by the arbitrator be- 
fore letter was sent, that he proposed to send a letter of that purport, 
and afterward exhibited the letter and the statement to the plaintiff ; 
that the plaintiff made no objection either to the arbitrator’s sending 
the letter or receiving the statement, but examined and criticised it 
on the merits, and claimed the right to introduce proof in respect to 
it, which the arbitrator consented to receive if he concluded to re- 
gard the statement at all, to which disposition of the matter the plain- 
tiff assented, and that the arbitrator did not consider it in making his 
award. I have reached the conclusion that the objection here con- 
sidered ought not to prevail, with considerable hesitation. Awards 
are, if possible, to be upheld. But any violation of natural justice by 
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an arbitrator, such as receiving material evidence from one of the par- 
ties without the knowledge or consent of the other, should be con- 
demned, and in several cases awards have been set aside for this rea- 
son. Burton vs. Knight, 2 Vern., 515 ; Lord Lonsdale vs. Littledale, 
2 Ves. Jr., 450 ; Walker vs. Frobisher, 6 Ves. Jr., 70; Harvey vs. Skel- 
ton, 7 Beav. 455 ; Clelland vs. Hidley, 5 R. I, 163 ; Spear vs. Bidwell, 
44 Pa. St., 53. 

In this case the sending of the letter was not justified by anything 
which occurred on the trial. The right was reserved to the referee 
to examine the defendant’s books. The letter did not call for the 
books or a transcript from them, but for the answer or claim made 
by the company as to certain credits or charges not appearing on the 
books in respect to which proof was given on the trial. But after the 
plaintiff was apprised of the proceedings of the arbitrator, if he dis- 
approved of themy he should have then objected. He ought not to 
be permitted, after having lain by and taken the chance of a favorable 
award, to object when he finds the award against him. 3d. The ex- 
clusion of the testimony of Hurtog, offered for the purpose of im- 
peaching the testimony of Baldenecker, was not, I think, justified by 
the rule adopted in respect to the examination of witnesses. If an 
arbitrator refuses to hear competent evidence on the merits his award 
will be set aside. Van Cortlandt vs. Underhill, 17 Jo., 405. But a 
refusal by an arbitrator, acting upon a mistaken construction of a rule 
adopted by consent to govern the arbitration, to receive evidence 
tending to show bias or prejudice on the part of a witness, is not, I 
think, a cause for setting aside an award, and no authority to sustain 
the position of the plaintiff has been cited. 

In conclusion, it may be observed that the judge at special term 
found asa fact that there was no partiality, misconduct or corrup- 
tion on the part of the arbitrator. 

We see no legal ground for reversing the judgment in this case, 
and it must therefore be affirmed. , 

All concur. 





Rockford Ins. Co. vs. Nelson. 


SUPREME COURT OF ILLINOIS. 


NORTHERN GRAND DIVISION. 


Szpremser Term, 1874. 


Appeal from Rock Island. 


ROCKFORD INSURANCE COMPANY 
vs. 


SARAH NELSON.* 


When the jury has been regularly drawn in all respects except as to time, the 
court may resort to its own inherent powers and sustain the demurrer to a 
challenge to the array, where a longer time would have been impossible. 


Where there was a direct conflict of evidence on nearly all the important points, 


presenting a case peculiarly for the jury, their finding will not be disturbed as 
against the weight of evidence. 


Instructions asked for should be stated as briefly as the points involved will allow. 
The company is responsible for the acts of its agents. 


Bamzy & Nerr of Freeport, and B. C. Tatirerro of Keithsburg, 
for Appellant. 


Prerrer & Wuson, of Aledo, for Appellee. 


Breese, J. 
This was assumpsit in the Mercer Circuit Court on a policy of 


jnsurance, and an appeal by the insurance company. The plaintiff 
recovers as for a total loss. 


This is the second appearance of this cause in this court. On the 
* Opinion filed June 16, 1875. 
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first the judgment in favor of the plaintiff was reversed on the ground 
that the damages were too large. 

The cause was duly remanded, and the remanding order filed in 
the Mercer Circuit Court on the 28th February, 1873. On the 24th 
March, 1873, at the March term, defendant applied for a change of 
venue, and on the 25th an order was entered changing the venue to the 
county of Rock Island. It appears the papers and transcripts were 
not transmitted to Rock Island County until May 5th, and the cause 
docketed May 9th. 

The first point appellants make is that it was error to force them 
to trial at that term; that the jurisdiction of the Circuit Court of Rock 
Island County did not attach until the transcripts and papers were 
filed. The statute on this subject is plain. The clerk of the court to 
which such cause is certified shall file the same, and the cause shall 
be docketed by the clerk, and shall be proceeded in and determined 
by the court in all things as well before and after judgment as if it 
had originated therein. Ch. 105, R. S. 1845, § 10. 

Appellants took a change of venue on the 25th of March, and had 
abundant time in which to make all needful preparations for trial. 
The suit had been pending since 1871. There had been one trial 
and a hearing in the Supreme Court, and they well knew all the 
points of their case, and had ample time for preparation. 

We think there was no error in proceeding to trial at the May term. 
The next point is, it was error to deny the motion for a continuance. 
There is nothing in this point. Appellants had from the 25th of 
March to the day of trial, near two months, to procure all the testi- 
mony they desired. They showed no diligence to obtain testimony. 
The next point is in sustaining plaintiff’s demurrer to defendant’s chal- 
lenge to the array of petit jurors, and thereby overruling their chal- 
lenge. The fact appears to be that the bench (?) for which the jurors 
had been summoned had expired and their functions ceased. 

The jury in question was drawn in the mode prescribed by the 
statute ; it was not selected by the sheriff, which was the objectionable 

"feature of the old law, and the only difference perceivable is that they 
were not drawn and summoned twenty days before court. 

It is apparent in many cases this would be impossible, and courts 
must resort to their inherent powers as recognized at common law. 
Storrs vs. The People, 2 Scam., 326 ; Murphy vs. The People, 37 IIL, 
447. The next point made is that the verdict is against the prepon- 
derance of the evidence. 

From the fact the jury was required to find specially on several im- 
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portant facts, and did make a direct response to them, and found a gene- 
ral verdict for plaintiff, we must presume the jury well considered all 
the facts. On all or nearly all the important facts there was a direct 
conflict of evidence, presenting a case peculiarly for the jury. We 
will not interfere with their finding, as we are not satisfied they 
decided against the"weight of testimony. We will not go into detail 
on this head; suffice it to say there is much in the record to show this 
application for insurance was set on foot by the agent of appellants 
in order to get insured a premises for the risk of about forty-five dol- 
lars—he entirely reckless and disregardful whether the property in- 
sured was a hotel or boarding-house, neither of which, it is claimed, he 
was authorized to insure, but the character of which he well knew, 
he living in the family. Exceptions are taken to the rulings of the 
court upon the instructions asked on both sides.! 

There is one serious objection to them: they are too expansive and 
voluminous. Those of appellant are, in effect, an argument of the 
case to the jury, and cover the whole ground of controversy, the real 
points in them at the same time being capable of compression in one 
page of legal cap. 

We have often adverted to this practice as improper, tending to 
confuse and mislead a jury, and noc conducive to the laws of justice. 
In these instructions we find nothing to object to except their volume. 
The burden of appellant’s complaint seems to be that appellee stated, 
in her application, she owned the property in fee simple. What did 
this woman know about a fee simple estate? She told the agent the 
facts, and he of his own instigation inserted in the application the 
kind of title. [It is also urged by the company that] he was 
willing to do anything to get money in the shape of premium, 
and that she made a false statement of value in her preliminary 
proof of loss, and this they urge is illustrated by the finding of the 
jury—that being much less than her sworn statement of value. This 
proves nothing. How often is it a jury finds values much less than 
the witnesses put them at! Again, as to the wardrobe of her children, 
they were living with her as part of her family, and she might well 
suppose all they had in the house belonged to her. 

These questions, as also those relating to the barn, were fully can- 
vassed by the jury, and we cannot say their verdict is against the evi- 
dence ; jcertainly not to such an extent as to justify our interference, 
especially after two trials. Perceiving no substantial error in the 
record, the judgment is affirmed. 





SUPREME COURT OF WISCONSIN. 


Appeal from Eau Claire County Circuit. 


JACOB GORTON, Respondent, 
vs, 


DODGE COUNTY MUTUAL INS. CO., Appellant.* 


The company answered in defense that the premium was not paid in cash, but in 
a note which remained due and unpaid at the time of the fire, and which con- 
tained an agreement that if not paid at maturity the whole premium should be 
considered earned, and the policy should be void so long as it remained un- 
paid. 

Held, that the agreement was part of the contract, and the company was not liable. 

Held, that the answer was a perfect defense. 

Order sustaining a demurrer reversed. 


Cousins and Hoyt, of Eau Claire, for Respondent. 


Dixon, Hooxrer, Weae and Noyes, of Milwaukee, for Appellant. 


Action upon a policy of insurance, dated August 21, 1871, issued - 
by the defendant company to the plaintiff. Term of insurance, five 
years. The insured property was destroyed by fire September 11, 
1874. These facts appear from the complaint, and itis further al- 
leged therein that the plaintiff paid for such insurance a premium of 
twenty-four dollars. 

The second defense in the answer is to the effect that such pre- 
mium was not paid in cash, but the plaintiff gave the defendant his 
promissory note therefor, payable May 1, 1872; that he never paid such 
note, and that it contained the following agreement: “And it is 
further agreed that if this note be not paid at maturity the whole 


* Decision rendered February 1, 1876. 
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amount of premium on said policy shall be considered as earned, and 
the policy be null and void so long as this note remains overdue and 
unpaid.” 

The plaintiff demurred to such second defense, alleging as ground 
of demurrer that it fails to state facts sufficient to constitute a defense 
to the cause of action stated in the complaint. The Circuit Court 
made an order pro forma, sustaining the demurrer, and the defendant 
appealed therefrom. i 


Lyon, J. 

The agreement contained in the note given for the premium is part 
of the contract of insurance, and the cases cited ky the learned coun- 
sel for the defendant abundantly show that under such contract the 
liability of the defendant on the policy was absolutely suspended by 
the failure of the plaintiff to pay the note when due. The note never 
having been paid, such liability was never restored, and the loss oc- 
curring after the plaintiff was thus in default, the defendant is not 
liable therefor. It isso held, and the reasons therefor are sufficiently 
stated in Joliffe vs. Madisoy Mutual Ins. Co., decided herewith. 
[See p. 278 of this Journal.] These reasons need not be repeated 
here. 

The portion of the answer demurred to states a perfect defense to 
the action, and the demurrer should have been overruled. 

Order reversed and cause remanded for further proceedings ac- 
cording to law. 





Report of Decisions. 


SUPREME COURT OF IOWA.~ 


Decemper Term, 1875. 


Appeal from Dubuque Circuit Court. 


WILLIAM KINGSTON 
vs. 


JETNA INS. CO., <Appellant.* 


Where the insured signs the application in blank at the request of the agent, and 
the latter fills it up without the knowledge of the insured as to the answers, 
or writes incorrect answers when correct answers were given, the company 
is liable though the application be a warranty. 


The agent acted for the company, not for the insured, in filling the application, un- 
less he was requested or expected by the insured to write the answers. 


In the absence of evidence, it cannot be presumed that the insured intended to au- 
thorize the agent to answer for him. 


Action upon a policy of insurance covering a dwelling-house and 
certain personal property. The property was destroyed by fire. 
The facts of the case appear in the opinion. There was a verdict and 
judgment for plaintiff ; defendant appeals. 


Apams, Rosrnson, and Lacy, H. B. Fours, of Dubuque, for Appellant. 
D. & T. Suzan, Witt1am Mitts & Son, of Dubuque, for Appellee. 


Becx, J. 


The application upon which the policy was issued, which was made 
a part of the policy with warranty, represented that the property was 
free of incumbrances. The evidence showed that at the time it was 


~ * Opinion filed December 13, 1875. 
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covered by a deed of trust. Evidence was introduced by'plaintiff tend- 
ing to show that he signed the application in blank, and that it was filled 
up by the agent of defendant without plaintiff’s knowledge of what 
was written therein, and without his having made the representations 
in regard to incumbrances found in the application. 

1. Upon this branch of the case the court instructed the jury in 
the following language: “If you find that the plaintiff was asked to 
and did sign the application in blank, and the agent of the defendant 
filled it up on his motion without knowledge of plaintiff as to what 
the answers were, or if you should find that the plaintiff made true 
and correct answers, but the agent, in writing the answers, for any 
reason wrote incorrect answers, the plaintiff will not be responsible 
for the acts, mistakes or wrongs of such agent.” The giving of this 
instruction, and the refusal to give others asked by defendant, present- 
ing a different view, is made the foundation of the only objection to 
the judgment urged in this court. 

The instruction quoted accords with the doctrine held by this court. 
Bartholomew vs. Merchants Ins. Co., 25 Iowa, 508; Ayers vs. Hart- 
ford Fire Ins. Co., 17 Iowa, 176. The agent of defendant, under the 
peculiar facts of the case, cannot be regarded as the agent of plaintiff 
in filling out the application ; in that matter he acted for the defen- 
dant. 

Rowley vs. Empire Ins. Co., 36 N. Y., 550; Commercial Ins. vs. 
Tves, 56 Ill, 402 ; Anson vs. Winneshiek Ins. Co., 23 Iowa, 84. 

2. It is argued that the act of plaintiff, in signing the application 
in blank, conferred upon the agent of defendant the power to give the 
statements required, and he thus, as to this matter, became plaintiff's 
agent, who would be bound by all answers the agent should write. 
This rule might be true if it appeared that the insured expected or re- 
quested the agent to give the answers. But if this cannot be inferred, 
and the application was delivered to the agent without such an under- 
standing, the insured ought not to be bound by the agent’s act. It 
may be that the insured was ignorant of the questions to be answered, 
or supposed that they would be omitted or waived by the agent, or 
for some other reason was led to believe that the application would 
not be wholly filled up. In such a case he ought not to be regarded 
as having constituted an agent to do what he had no intention of do- 
ing. The case before us illustrates the manner of preparing applica- 
tions for insurance. All of the questions are not answered. It can- 
not be presumed that plaintiff intended all the questions to be re- 
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sponded to, when the defendant, as it appears, did not require such a 
thing. 

As it cannot be presumed that plaintiff intended to answer the 
questions found in the application, it will not be presumed that he 
authorized defendant’s agent to make the answers for him. 

Affirmed. 


SUPREME COURT OF IOWA. 


December Term, 1875. 


Appeal from Buchannan Circuit. 


SARAH SHULTZ, Avpellee, 
Us. 


HAWKEYE INSURANCE CO., Appellant.* 


The note given for the premium provided that if not’paid at maturity the pre- 
mium should be considered earned, and the policy void, and the company 
should not be liable while the note remained overdue and unpaid. 

The policy, contracted subject to the payment of the note ‘‘ according to the terms 
thereof, which constitutes the basis of this insurance.” Also that the company 
should not be liable while due and unpaid, but liability should again attach on 
subsequent payment before suit brought. Also that suit might be brought 
after it was overdue sixty days, and the commencement of such suit should 
cancel all liabilities, and the premium should be considered as earned. 

Held, that the policy and note together constituted the contract, and all liability 
of the company ceased after commencement of the suit, though they might re- 
cover the premium. 


This action is brought upon a policy uf insurance to recover for a 
loss sustained by the burning of the insured property. The court 
rendered judgment for plaintiff, upon a demurrer to the answer of the 
defendant, from which the latter appeals. | 


* Decision filed December 29, 1875. 
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Lake & Harmon, (P. O. Independence,) for Appellant. 
E. E. Hasyer, (of Independence,) for Appellee. 


Miter, C. J. 


The plaintiff’s cause of action is stated in her amended petition as 
follows: That defendant, a corporation under the laws ‘of Iowa, in 
February, 1872, issued to plaintiff its policy of insurance, agreeing 
to insure plaintiff against loss or damage by fire for five years from 
that date, in the sum of one hundred and fifty dollars on her dwelling- 
house, and fifty dollars on beds and bedding ; fifty dollars on wearing 
apparel, and fifty dollars on household furniture ; that said insured 
property was destroyed by fire on the 12th day of December, 1874, 
of which defendant was duly notified; that plaintiff had performed all 
the conditions in the policy on her part, and asks judgment, ete. 
The answer admits the corporate character of tlie defendant, the issu- 
ing of the policy and the value of property destroyed as in the peti- 
tion alleged, and denies the other allegations of the petition. 

The answer further alleges that prior to the issuance of the policy, 
to wit, on the 2d day of February, 1872, the plaintiff made an appli- 
cation in writing for such insurance for the term of five years, for the 
consideration of thirty-six dollars and fifty cents, for the insurance 
therein specified, and requesting defendant to give her until the 1st 
day of February, 1873, in which to pay said consideration or premi- 
um for such insurance, which was consented to by defendant, upon 
the express condition, to be expressed in the policy and contract of 
insurance, that in case such note and premium was not paid when 
said note should become due, to wit, on the lst day of February, 1873, 
that then and in that event the said premium note and consideration 
should be considered all earned and payable, and that said policy 
should at that date become null and void, and the defendant released 
from all liability thereunder, and the plaintiff remain liable to pay 
said note and premium ; that relying upon this agreement defendant 
accepted the note of plaintiff, and granted the time of payment there- 
of referred to in the policy, and upon the faith of the said promise 
and agreement of’ plaintiff, defendant issued said policy, which was 
accepted by plaintiff with all the conditions and terms contained 
therein ; that prior to the maturity of said note, defendant notified 
plaintiff by circular, sent through the mails, of the time the same 
would become due; that plaintiff neglected and refused to pay the 
same, or any part thereof, although, afterward specially requested to 
do so; that plaintiff still neglecting to pay said premium note for more 
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than sixty days after maturity, the defendant, on the 11th day of 
August, 1873, brought an action thereon in the Circuit Court of Polk 
County, and recovered a judgment on the 3d day of October, 1873, 
against said plaintiff, which she paid on the 4th day of November, 1873; 
that this was the only payment of said note, or any premium or con- 
sideration for said policy. It is further alleged that by reason of the 
failure of the plaintiff to pay off the premium note as stipulated in 
the policy, the latter became null and void, and the amount paid on 
the judgment was by the terms of the policy to be deemed as earned 
for the time the policy had run; but that such payment did not have 
the effect to longer keep the policy in force, or revive the same upon 
the payment of the judgment, and that the defendant is not liable for 
the loss happening after the policy had thus become null and void. 

The premium note is as follows: “No. 10,876. The Hawkeye 
Insurance Company, of Des Moines, Iowa. On the first day of 
February, 1873, for value received, I promise to pay to the Hawkeye 
Insurance Company, at its office in the city of Des Moines, Iowa, 
thirty-six dollars and fifty cents, with interest at the rate of ten per 
cent. per annum from date until paid, being premium for _insurance 
under policy No. 10,876. And it is hereby agreed that if this note is 
not paid at maturity the whole amount of premium of said policy 
shall be considered as earned and payable, and the policy shall be 
null and void, and the company shall not be liable for any loss or 
damage that may occur to the property insured while this note shall 
be overdue and unpaid. (Signed,) Sarah Shultz.” 

The material parts of the policy with reference to the questions 
involved in this appeal are as follows : ’ ° ° eS 

“ Application and surety No. 10,876, and said note on file, are here- 
by made a part of this policy and warranty on the part of the assured. 
Now therefore, the said company do hereby promise and agree 
(subject to the conditions and stipulations herein, and indorsed here- 
on, and to the payment of the said note according to the terms there- 
of, which constitute the basis of this insurance,) to make good unto 
the assured, her executors, administrators and assigns, all such im- 
mediate loss or damage, not exceeding in amount the sum or sums in- 
sured, nor the interest of the assured in the property above specified, 
during the term of five years, to wit, from the 2d day of February, 
1872, at 12 o’clock at noon, unto the 2d day of February, 1877, at 12 
o’clock at noon, the loss or damage, to be estimated according to the 
actual cash value of the property at the time the same shall happen. 
Provided always, and it is hereby declared and agreed, that no in- 
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surance, whether original or continued, shall be binding until the 
actual payment of the premium, either in cash or by note ; and when 
a note is given and received either in whole or in part therefor, this 
company shall not be liable for any loss or damage under this policy, 
or any renewal thereof occurring at a time when a note or any part 
thereof, given for such premium in whole or in part, shall be due and 
unpaid ; that this company shall not be liable for any loss or damage 
by fire which shall happen or arise by any foreign invasion, insurrec- 
tion, riot or civil commotion, or any military or usurped power, or by 
any earthquake, explosion, except lightning when this policy specifies 
to insure against lightning. For copy see transcript pages 21, 27. 
(Among the conditions referred to in said policy, and the one upon 
which, together with those above set forth, the defendant relies, is con- 
dition No. 5, which is as follows :) 

5. That where a note has been received in whole or in part for the 
premium named in this policy or any renewal of the same, and the 
assured or his assigns fail to pay the same or any installment or any 
part thereof at the time or times specified in such note or notes, such 
failure shall immediately terminate all liability of this company under 
this policy, and the company shall not in any case be liable for any 
loss or damage that may occur at a time when such note, or any in- 
stallment thereon or any part thereof, shall be overdue and unpaid. 
If such note or notes or installment is paid after maturity and before 
suit brought, then this policy will come in force again at the date of 
such payment, provided that the company will not be liable for any 
loss or damage that may have occurred while such note or notes were 
thus overdue and unpaid ; but if such note or notes or any installment 
are not thus voluntarily paid within sixty days after maturity, then 
all notes and installments given for such premium or any part thereof 
shall immediately become due and payable, and bear interest at the rate 
of ten per cent. from that date ; and the commencement of a suit or 
action in any court on such note, or installment thereof, after the 
expiration of said sixty days, shall be an absolute cancellation of said 
policy and renewal, so far as any liability of the company is concerned 
thereunder, and the whole amount of said premium and note, and 
installment or installments, shall be then earned, due and payable, and 
the commencement of such suit shall be a notification to the assured of 
that fact, and the commencement of such suit, or the collection of 
such note or notes, or installments, by legal proceedings or otherwise, 
or any decree or judgment obtained thereon in any court, shall not 
in any case revive or bring into force again such policy or renewal, 
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or any liability of the company thereunder ; but the policy and re- 
newal shall be and remain null and void, and any extension of the 
time of payment of said note or notes shall not be regarded or con- 
sidered as a waiver of the above conditions ; and if any such exten- 
sion is asked or permitted it shall be on the express condition that 
the policy is suspended and the company not liable under this policy, 
or renewal thereof, during the time of such extension, unless such ex- 
tension is indorsed in writing on the note and signed by the presi- 
dent or secretary of this company. 

The plaintiff demurred to the answer, upon the grounds that the 
defendant had sued and obtained judgment on the premium note, 
and collected the same in full prior to the expiration of the term of 
the policy, and that the defense alleged is insufficient ; the issuance of 
the policy, the loss and notice being admitted. The demurrer was 
sustained, and the defendant refusing to amend, judgment was ren- 
dered for plaintiff. Defendant appeals from this judgment and as- 
signs the ruling on the demurrer as error. 

The court below ruled that the note contained “the binding con- 
tract between the parties,” and that by its conditions the collection of 
the amount thereof by suit “ restored the policy to life.” This wasa 
fundamental error on the part of the court. The policy rather than the 
note contains the contract binding between the parties as to the liabil- 
ity of the company in case of loss, but properly the policy and note 
together form the contract between the parties. Murdock vs. Chenan- 
go Ins. Co., 2 New York, 221. : 

By the terms of the policy the company agreed and promised to pay 
the sums insured in case of loss, subject to the conditions therein con- 
tained and to the payment of the note. 

The substance of the fifth clause of the policy is to the effect that 
if the note was,not paid at maturity, the failure should immediately 
terminate all liability of the company under the policy, and the com- 
pany in such case should not be liable for any loss occurring at any time 
when the note or any installment thereon should be overdue and unpaid , 
but if the note should be paid after maturity, and before suit brought 
thereon, then the policy to come into force again from the date of 
such payment. If however the note was not voluntarily paid within 
sixty days after maturity, and suit should be brought thereon after said 
time, the commencement of such action should operate as an absolute 
cancellation of the policy, so far as the liability of the company was 
concerned thereunder, and the whole amount of the premium note 
should be deemed earned, due and payable, and the commencement 
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of the action should operate as notice to the assured of that fact, 
and the commencement of such suit, or the collection of the note by 
legal proceedings should not operate as a waiver or renewal or have the 
effect to revive the policy and bring it into force again. By the terms 
and conditions of the policy and note, read and construed together, the 
note and its collection by legal proceedings did not operate to revive 
or restore the policy, which had been rendered of no force by plaintiff’s 
failure to pay the premium note according to the terms of the note and 
policy. On the contrary such suit operated «s a final cancellation of 
the policy, and the premium thus collected was by the contract of the 
parties to be deemed and taken as having been earned by the com- 
pany for the time it had carried the risk named in the policy. 

Most clearly, by the very explicit language of the contract between 

the parties and their action under it, the same had been annulled and 
its binding force terminated prior to the happening of the loss for 
which the action is brought, and it had not been revived or brought 
into force at the time of such loss. 
- If the loss had occurred after the maturity of the premium note 
and before the same had been paid, it is conceded thatjplaintiff could 
not recover ; it has been so held by this court. Watrous vs. Missis- 
sippi Valley Ins. Co., 35 (Iowa,) 582, and cases cited. A contract of 
insurance containing conditions of this character is, in the absence of 
fraud, valid and binding. Ibid. The parties may stipulate for the 
termination of the policy upon a failure to pay the premium. If then 
the plaintiff could not have recovered in case the loss had happened af- 
ter the maturity of the premium note, and before it was paid, for the 
reason that the failure to pay the premium as per contract had an- 
nulled the policy, then there can be no recovery for a loss happening 
after the collection of the premium by suit, unless such collection had 
the effect to revive or restore the policy. By the explicit language of 
the policy, such collection did not have that effect, and the policy was 
rendered absolutely null and void before the loss occurred. 

The averments of the petition, together with the exhibits attached 
thereto, show that there was no fraud on the part of the defendant, nor 
any advantage taken of the plaintiff. She was explictly and repeat- 
edly notified by the defendant of its intention to collect the premium 
note, and to forfeit the policy by suit in case she failed or refused to 
pay the premium acording to the terms of the contract. She neglected 
to do until the force had effect of the policy was absolutely and finally 
terminated, which was prior to the burning of the insured property. 
For such loss she cannot recover. The judgment must be reversed. , 
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COURT OF APPEALS OF NEW YORK. 


On Appeal from Suffolk County. 


GEORGE ALEXANDER 
US. 


GERMANIA FIRE INS. CO. 


The policy insured against loss on building ‘‘ occupied as dwelling, situate” etc.} 
Held, that this was a warranty that it was occupied. 


The policy contained an agreement that any other person than the insured who 
may have procured the insurance, shall be deemed the agent of the insured. 


Held, that the validity of the warranty was not affected by any knowledge of the 
agent. 

Held, that where the house was not occupied at the time of insuring, and so re- 
¢mained until the loss, with the knowledge of the agent, this was a breach of 
qwarranty. 


[The record shows the following additional facts in this case.—Ep. Ins. L. J.] 


The policy provided, among other things, that “if an application, 
survey or description is referred to in this policy,” it shall be con- 
sidered part of the contract, and a warranty by the insured. No fur- 
ther reference to the application appears in the policy as set forth. 
The policy also provides, in condition 11, that “it is a part of this 
contract that any person other than the insured who may have pro- 
cured this insurance to be taken by this company, shall be deemed to 
be the agent of the insured, * * * and not of this company under any 
circumstances whatever, or in any transaction relating to this insur- 
ance.” The policy also provided that it was mutually agreed that it 
was accepted, “in reference to the foregoing terms and conditions, * * * 
which are hereby declared to be a part of this contract.” Among 
these conditions was the usual clause annulling the contract in case 
the building became vacant, or the risk was otherwise increased. 
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The application provided that it was made a condition of the insur- 
ance and a warranty on the part of the insured. The agent Brewster, 
according to the testimony, solicited insurance business for the com- 
pany, and transacted it through their Brooklyn agent, who fixed the 
amount of his commissions. 

The decision of the Supreme Court, Barnarp, J., was as follows: 

The defendants, on the 17th of May, 1872, issued a policy of insur- 
ance to plaintiff on a house in Suffolk County forone year. The house 
shortly thereafter burned down. It had been occupied as a dwelling 
by a Mrs. Mowbray until about a month before the insurance was 
effected, but at the time of the insurance was unoccupied, and re- 
mained so until the fire. The application was taken by Henry Brew- 
ster, who for three years had solicited business, filled out applications, 
received premiums, taken surveys and made description of buildings 
for defendant. Mr. Brewster, knowing the house was unoccupied 
applied to plaintiff to insure it; after some hesitation plaintiff con- 
sented ; Brewster made out the application, wrote all the answers 
which were written to the questions proposed, plaintiff signed it, and 
it was sent to the defendant, and upon it the policy in question was 
issued. In this application there is contained the following question. 

Occupation. For what is the building used, and how many tenants 
are there? To this the answer written by Brewster was, Dwelling. 
It is now claimed that the policy thus issued is void for the reason 
that plaintiff, by this application, made a warranty as to the occupa- 
tion which was broken when made, and thereby the policy was of no 
effect. This presents two questions for examination. What was the 
warranty in question? What effect had the knowledge of Brewster 
that this house was unoccupied upon the defendants? 

The question of warranty would not be free from doubt if the appli- 
cation had been filled out by plaintiff. The insured premises had been 
a dwelling until a few weeks before the fire, was a dwelling in ordinary 
and accurate language at the timé of issuing of policy, having no ten- 
ant, and was expected to be tenanted as a dwelling in the near future. 

A general question as to mode of occupation might be answered as it 
was answered, “ Dwelling. ” 

All doubt is removed to the question when the additional fact is con- 
sidered that Brewster solicited and filled up the application himself. 
He was the defendant’s agent, acting within the scope of his authority. 
He was told nothing by plaintiff, but wrote the company answers to 
the questions with a full personal knowledge of the facts. Brewster 
cannot be held to have intended to deceive either his own principal 
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or the plaintiff. In view of these facts, and of the fact that that part of 
of the question as to the number of tenants is unanswered, the legal 
intendment must be that the company have only a covenant that the 
building was a dwelling-house, and when ised thereafter should be used 
as a dwelling. 

Assuming the legal construction of the question and answer to be 
that the house was at the date of the application actually occupied as 
a dwelling, Brewster knew the fact to be otherwise, and prepared the 
application for plaintiff to sign. 

As has been already stated, ordinary men would make the answer 
in question in reference to an unoccupied dwelling-house. 

The defendant ought to be estopped by the knowledge of its agent, 
when the acts and declaration of the agent induced the contract of in- 
surance. This seems to be the doctrine of the Court of Appeals on 
this subject. Ames vs. N. Y. Ins. Co., 14 N. ¥. Rep., 253 ; Bowley vs. 
Empire Ins. Co., 36 N. ¥. Rep., 550. 

The condition No. 11 annexed to the policy has no reference to a case 
like this. That condition is directed to that class of persons known as 
insurance brokers, whose business is to effect insurance for other per- 
sons, and who are not agents, either of companies or individuals, except 
so far as their acts in each particular case make them so. The defen- 
dant says, in the conditions annexed to its policies, that such persons 
shall be deemed the agents of the applicants. It cannot be intended that 
an application to the defendant’s agent makes such agent the agent of 
the applicant. If it was so intended, the words used do not carry out 
the intent. 

Upon the whole case we think the plaintiff should have a judgment 
upon the verdict, with costs. 


DECISION OF THE COURT OF APPEALS ON APPEAL. 


Wu. E. Sricer, of New York, for Respondent. 
Joun Cuerwoon, of New York, for Appellant. 


Rapatwo, J. 
The three points made by the counsel for the defendant on the 
motion to dismiss the complaint embrace in substance but one propo- 
sition, viz., that the plaintiff in the contract with the defendant 
warranted that the building insured was occupied as a dwelling, and 
that the breach of this warranty avoided the policy. By the terms of 
the policy the defendant insured the plaintiff against loss, ete., “on 





1876.] Alexander vs. Germania Fire Ins. Co. 363 


his two story and extension frame shingle roof building, occupied as 
a dwelling, situate ” ete. 

This was clearly a warranty that the building was at the time of 
the insurance occupied as a dwelling. The description and location 
of the building were fully set forth. The statement that it was occu- 
pied as a dwelling was not necessary for its identification, and would 
have been inserted for no other purpose than as a statement of a 
fact relating to the risk. The case of Wall vs. The East River Mutual 
Ins. Co., 7 N. Y., 370, is in point upon this question. That case 
adopts the definition of a warranty contained in 13 Conn., 544, viz., 
“that any statement or description on the face of the policy which 
relates to the risk is a warranty,” and holds that the same rule which 
prevails as to marine policies is applicable to fire policies. It was 
there decided that where a policy covering a ropemaker’s stock, 
described it as contained in a brick building with tin roof, occupied 
as a storehouse, and about forty-two feet distant from the ropewalk, 
ete., the statement that the building was occupied as a storehouse 
was a warranty. 

That case was followed in Parmelee vs. Hoffman Fire Ins. Co., 54 
N. ¥., 193, where a building was described in the policy as being 
occupied by the assured, and it was held that this was a warranty. 
The present case clearly shows that the statement as to the occupancy 
of the building related to the risk, for the policy provides that if the 
premises become vacant and unoccupied the policy shall become 
void. 

This view of the case renders it necessary to determine whether 
the statement as to occupation contained in the application was a 
warranty. There would be a difficulty in so holding, for the reason 
that it does not appear in the case that the application was referred 
to in the policy or made part of it. See Owens vs. Holland Purchase 
Ins. Co., 56 N. Y., 565. 

The plaintiff claims that the knowledge of Brewster, the agent who 
procured the insurance, that the house was unoccupied, destroys the 
effect of this warranty, and assuming that Brewster was the agent of 
the company for the purpose of taking the application for the policy, 
his knowledge of the falsity of terms contained in the policy could 
hardly affect the validity of the warranty. Chase vs. Hamilton Ins. 
Co., 20 N. Y., 52, 56. Such a case would not fall within the principle 
of Rowley vs. The Empire Ins. Co., 20 N. Y., 550. But the policy now 
in question contains an express agreement that any person other 
than the assured who may have procured the insurance to be taken 
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by the company, shall be deemed to be the agent of the assured and 
not of the company under any circumstances whatever, or in any 
transaction relating to the insurance. 

In Rohrback vs. Germania Ins. Co., [4 Ins. Law J., 732,] this court 
decided that this clause was operative, and precluded the assured 
from claiming that the company was bound by the knowledge of 
a similar agent.through whom a policy had been procured. 

It is conceded that the house was vacant and unoccupied at the 
time of effecting the insurance, and so continued up to and at the 
time of the fire. This was a breach of the warranty which, accord- 
ing to well-settled rules of law, avoided the policy. The judgment 
should be reversed and a new trial granted, with costs to abide the 
event. 

All concur except Cuuron, P. J., and Miter, J., not voting. 


COURT OF APPEALS OF MARYLAND. 


Ooroser Term, 1875. 


ASAHEL H. DILLON, Jr., 
vs. 


CONNECTICUT MUTUAL LIFE INS. CO. 


An agent has no right to retain the company’s funds during the continuance of 
the agency in anticipation that the company would thereafter do some act 
which would give him a right to sue for damages for breach of contract and 
deprivation of future commissions. 

Such wrongful act does not become lawful by a subsequent wrongful act of the 
company in dismissing him, and breaking the contract as regards future com- 
missions. 

Funds so retained by the agent are of the nature of a trust over which a court of 
equity has jurisdiction. 
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An order of the Equity Court in Maryland, requiring the payment of such funds 
into court pending litigation, cannot be appealed from. 


Appeal dismissed. 


Murr, J. 

A motion has been made to dismiss this appeal, which is taken 
from an order directing the appellant Dillon to pay into court the 
sum of $21,400.19. After answer filed, all the testimony now appear- 
ing the record was taken under an order to show cause why the 
money should not be brought in. We do not propose to. state at 
length the averments of the bill or of the answer, but simply such 
facts admitted by the pleadings and established by the proof as are 
necessary to a correct understanding and decision of the immediate 
question before us. 

Dillon, from the year 1864, until his discharge on the 5th of March, 
1875, was a general agent of the appellee, a life insurance company, 
and had the office of his agency in the city of Baltimore. It was 
part of his duty as such agent to collect for a certain commission, and 
remit to the company from time to time all premiums on policies is- 
sued by the company, and on renewals thereof. In September, 1874, 
the company, for the better protection of its interests and those of its 
policy-holders, directed all its agents to deposit all premiums collect- 
ed by them, less their proper commissions, in some bank which they 
should select, in a separate account, showing the deposits to be for the 
sole use of the company, and subject to be drawn by the agents by 
checks payable to the order of the company or its officers only. In 
compliance with this direction Dillon selected the First National 
Bank of Baltimore as his depository, and made deposits therein ac- 
cordingly. But from the 1st of January, 1865, up to the time of his 
discharge in March following, he did not so deposit all the money he 
thus collected for the company, but retained in his own possession and 
deposited elsewhere the amount now in controversy. The bill, which 
was filed on the 10th of March, 1875, charges that this retention and 
withholding of the money was with intent to defraud the company 
and to convert the money to his own use, and amongst other relief 
prays that he may be required to render an account of the money so 
received by him, and to pay over the same to the company, and for 
as much as the complainant has just cause to believe and does believe 
and charge that, if not prevented, he will, pending these proceedings, 
make way with the money so that it will be wholly lost to the com- 
plainant, it prays in the mean time for an order requiring him to 
bring the money into court, or that a receiver be appointed to take 
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charge of the same to abide the further action of the court in the 
premises. It must be conceded (as it was in fact at bar) that the bill 
makes out a case within the jurisdiction of a court of equity. 

In his answer Dillon admits that he has collected and retained in 
his own possession, and has now in his hands, or under his control, 
this sum of $21,400.19 ; but indignantly and emphatically denies and 
repels all the charges of fraud and assault upon his integrity contained 
in the bill. He avers that when he entered into the company’s 
service, it was agreed he should receive certain specified commissions 
on all old and on all new business ; and that it was expressly agreed 
that he should continue to receive this percentage on such business 
so long as the premiums should continue to be paid to the company ; 
that the mode, character and duration of the pay thus to be received 
by him were at that time customary in life insurance business ; no 
agent of character or capacity being willing except, under special 
circumstances to undertake the arduous duties of such an agency, and 
pay out the large commissions required by sub-agents for procuring 
customers, unless secured in the right to receive his commissions as 
aforesaid, pending the summing of the policies and renewals, whether 
he remained in the service of the company or not. He then charges 
that from certain acts of the company, or its officers, which are stated 
at length, and especially by their requiring him to execute a bond, 
the terms of which would involve an abandonment of the benefits of 
his contract, and by the declaration to him of Greene, the company’s 
secretary, that he would not recognize any right of respondent to re- 
ceive commissions after ceasing to be agent, and that the company 
would insist on its right to terminate his agency and deprive him of 
such commissions at its pleasure, he became assured it was the pur- 
pose and object of Greene and the company, by the exaction of this 
bond, and their subsequent course, fraudulently and illegally to drive 
him to such action as would give them a pretext for pretending to re- 
move him from office for cause ; that he became finally and fully con- 
vinced of this purpose and determination on the part of the company 
in December, 1874, and he then, on his part, resolved to protect and 
indemnify himself as far as he was able against such injustice, and 
for that reason alone, and not for any fraudulent or improper purpose 
whatever, he retained and deposited elsewhere than in the bank, and 
still retains under his control, the money in question, but kept the 
amount so retained largely within the damages to which the breach 
of the contract by the company would entitle him, and is prepared 
to prove by competent actuaries that this sum is much less than what 
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he will be entitled to receive under the contract for the value and 
breach thereof. He further states that before receiving process in 
this suit, he instituted an action at law in the Superior Court, where 
the same is now pending, to recover damages from the company for 
its breach of this contract, over and above the amount so retained ; 
which amount he avers is wholly inadequate to his sufficient indem- 
nity and compensation. He admits the company is entirely able to 
pay all its just dues, but submits he is in no way compellable on that 
account to surrender rights which attach to the nature of the transac- 
tion and not to the pecuniary abilities of the parties. 

Besides the admissions in the answer, it appears by the proof that 
all of this money was collected by Dillon before he was discharged 
from his agency ; and that the sum ordered to be brought into court 
is a balance remaining after deducting all the commissions to which 
he was entitled. Had he any legal or equitable right to retain this 
money? We know of no ground upon which that right can be placed, 
unless the position suggested in the answer and elaborated in the 
argument for the appellant can be sustained. That position is, that 
Dillon had the right to recoup the damages he sustained by the breach 
of the alleged contract out of the moneys he so retained, and conse- 
quently had the right to retain them for that purpose. Let us briefly 
consider this proposition. It is claimed (as it must be to sustain the 
point) that he had the right to bring his action against the company 
for breach of this contract, and to recover on such action the present 
value in gross of the future commissions. Assuming then, for the 
sake of the argument, he could do this, when did the right to bring 
that action arise? Not, in our opinion, until he was discharged, or 
ceased to be the company’s agent. So long as he continued agent, 
collecting premiums and receiving the accruing commissions on them, 
it would, we think, be impossible for him to sustain such a suit, no 
matter how unequivocally and positively the company may have de- 
clared its refusal to recognize his right to receive commissions after 
the termination of his agency, or denied the existence of any contract 
to that effect. Indeed we cannot conceive how the company could 
place itself in any position toward this alleged contract that would 
give ground for this action so long as it permitted him to remain in 
the agency, From its very nature the case, in our judgment, is not 
one to which the law, as stated in Hockster vs. De la Tour, can be 
applied. This is not a pre-contract for future services, or the per- 
formance of some act at a future period, where performance cannot 
be commenced, and was not by the contract contemplated, until that 
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period arrived. And we have said in Dugan vs. Anderson, 36 Md. 
Rep., 584, it is to that class of cases alone that the law of Hockster vs. 
De la Tour relates. But it is a case in which performance of the 
contract was entered upon, and was being carried out day by day as 
the agency continued. The right to sue for future commissions could 
arise only by the act of the company in discharging the agent, or other 
termination of the agency. It was the discharge and dismissal of the 
clerk, and breaking up by the defendant, by that act, of the entire 
contract in Dugan vs. Anderson, and this we think is a much plainer 
case, requiring an actual dismissal of the agent before the right of 
action insisted upon could exist. When, therefore, Dillon, as agent, 
collected money on premiums, and took out of it his commissions, he 
was all the while performing the contract and receiving all that under 
that contract he was entitled to, and it became his duty at once to 
pay the balance as he received it over to the company, or deposit it 
in bank as directed by the owners of his principal. In our judgment 
he had no right to retain this money in expectation or anticipation 
that the company would thereafter do some act which would give him 
a right to sue them in damages for breach of the contract and de- 
privation of future commissions. Conceding, then, as we do upon the 
testimony before us, that in so retaining it he acted not from any 
fraudulent motive, but honestly and in good faith, we yet think he 
acted mistakenly, and that this retention was without legal or 
equitable right; and being thus wrongful at the time, it could not 
become lawful by any subsequent wrongful act of the company in 
dismissing him and breaking the contract as respects his future com- 
missions. There is, we think, no authority which would justify the 
application of the doctrine of recoupment to such a case, and in our 
opinion it would be an unwise and dangerous extension of that doc- 
trine for the courts to allow it to be so specified. 

But it is further argued that a court of equity has no jurisdiction 
in this case, inasmuch as the averments of fraud, which it is insisted 
alone give that jurisdiction, have been denied by the answer, and have 
not been sustained by the proof. It is very doubtful whether this 
question of jurisdiction, even supposing it to depend entirely upon 
the allegation of fraud, is open for decision at this stage of the case. 
It is conceded the averments of fraud are sufficient to vest jurisdic- 
tion, and of course the mere denial of them in the answer does not 
oust it, for in that event every such case would be thrown out of 
equity upon the coming of the answer containing such denial. The 
proof now in the case, as we have said, was all taken under the order 
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to show cause why the money should not be brought in. No general 
commission has been issued under which testimony in support of the 
bill and answer has been taken ; nor has the case been set down or 
submitted for final hearing. How can this court, therefore, say that 
all the proof in support of the allegations of fraud, which the complain- 
ant may have to adduce, has yet been offered? But apart from this, 
and apart also from the grounds of discovery and account, which the 
appellee’s counsel insist sustain the jurisdiction, we are of opinion it 
may well be rested upon another ground. Dillon not only held the 
fiduciary relation to the company of its agent, but was acting in respect 
to this and all the money he collected while such agent, under specific 
directions as to what he should do with it—directions which the com- 
pany had the right, for its own protection and that of its policy-holders, 
to have specifically performed. We do not, therefore, regard him as 
standing in the relation simply of a debtor to the company ; nor 
do we regard this money in his hands as in the nature of a mere debt 
due by him to the company for which an action at law only will lie. 
He must, we think, be regarded and treated as a trustee, and the 
fund thus in his hands must be considered as so far impressed with a 
trust as to give a court of equity jurisdiction of the case on that ground, 
if on other. 

If we are right in these views, we should affirm this order if it were 
properly before us for review. The case thus made comes fully with- 
in the rules on the subject of such orders laid down by Chancellor 
Bland in McKim vs. Thompson, 1 Bland, 150, by Chancellor Johnson 
in Hopkins vs. McEldery, 4 Md. Ch., December 23, and approved by 
the Court of Appeals in Hogthorp vs. Hook, 1 I. and J., 310. 

But we are further of opinion no appeal lies from this order. The 
right of appeal from courts of equity is a statutor'y right, and does not 
exist except where expressly given. An order like this is not among 
those mentioned in section 21, article 5, of the code, or any amend- 
ment of that section; nor is it “ an order in the nature of a final decree” 
from which an appeal is given by section 20 of that article. This 
court has repeatedly held that an order of the latter character author- 
izing an appeal, must be one which finally settles some disputed right 
or interest of the parties. We have carefully examined the case of 
Thompson vs. McKim, 6 H. and L, 302, and the explanation of it in 
Hogthorp vs. Hook, and are satisfied the appeal in the case would not 
have been sustained if the order there had been similar in its terms and 
effect to the one before us. This simply directs the money to be brought 
in by a given day to be deposited in bank to the credit of the cause 





370 Report of Decisions. { May, 


subject to further order, and this the judge states was done for the 
sole purpose of placing the fund out of danger and in a state of great- 
er security for the benefit of all concerned ; and that is its only effect. 

The fact established by the proof that the appellant was possessed 
of no real nor any visible personal property had, no doubt, a strong 
influence in inducing the passage of the order. But be that as it may, 
the order does not profess to determine or affect any rights which 
either of the litigating parties may have to this fund except the mere 
right to retain custody of it pending the litigation, and that is the 
necessary effect of every such order. It assumes the right of recoup- 
ment for which the appellant contends, to exist, and holds the money 
subject to that right, whether he may bring his action at law or prove 
and set off his damages in this case if that could be allowed. In either 
event it can work no injury to him, and the company will necessarily 
be the only loser, so far as loss of interest on the fund is concerned ; 
for if he should recover at law or prove his damages here, and this 
money could be applied in satisfaction thereof, it must be so applied 
as of the day of the judgment or final decree. If, on the other hand, 
he should fail in his action or defense, he will be responsible to the 
company for interest on the money so retained. From such an order 
we are clearly of opinion no appeal lies, and the motion to dismiss 
must therefore be sustained. While thus sustaining the motion, and 
dismissing the appeal, it is proper to say, that though the practice of 
ordering money into court has become one of the most ordinary meth- 
ods by which the court enforces its jurisdiction of preserving property 
in dispute pending a litigation, (Daniell’s Ch. Pr., XLI, section 1,) 
there are certain well defined restrictions and limitations upon it 
which courts of equity should always be careful-to observe. These 
limitations are well stated in the cases in our own State to which we 
have referred. 

Appeal dismissed. 
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COURT OF APPEALS OF NEW YORK. 


Appeal from New York Common Pleas. 


INTERNATIONAL LIFE INS. & TRUST CO., 
Respondent, 
vs. 


FRANKLIN FIRE INS. CO., or Pamapetrat, 
Appellant. 


The action was on two policies of insurance against fire, on buildings and machi- 
nery in Oswego, issued by the defendant to one James Wilson, the owner, with 
the loss, if any, payable to the plaintiff, as his mortgagee. Each policy con- 
tained the following conditions : 

‘¢ Tf the assured shall cause the buildings, goods, or other property, to be described 
in this policy otherwise than as they really are, so that they be charged at a 
lower premium than is herein proposed, this policy shall be of no force ; or if the 
risk shall be increased by any means whatever, within the control of the assur- 
ed, during the continuance of the insurance, and notice be not given to the 
company, and such increased risk be allowed and indorsed thereon, this policy 
shall be of no force ; or if, during the insurance, the risk be increased by the 

“erection of buildings, or by the use or occupation of neighboring premises, or 
“otherwise ; or if for any other cause the company shall so elect, it shall be op- 
tional with the company to terminate the insurance, after notice given to the 
assured, or his representative, of their intention to do so; in which case the 
company will refund aratable proportion of the premium.” 

Also attached to each policy were the customary ‘‘ mortgagee clauses.” The de- 
fendant proved the giving of notice to James Wilson personally of its inten- 
tion to terminate the policies, and tendering to him the unearned premiums, 
on September 21, 1871, and notifying the plaintiff thereof. The loss occurred 
December 20th, 1871. 

Held, that the above clause contains four distinct and independent conditions, each 
of the first two providing for the avoiding of the insurance, and each of the last 
two providing for the terminating of the policies by the insurer ; the grounds 
of the first two being acts of the assured, the grounds of the third being acts of 
third persons, and the last clause resting on the judgment or volition of the in- 
surers. 

That the last clause in the conditions constitutes a complete condition by itself, 
and gives the company an absolute right of election to terminate the policy at 
any time, by giving the notice and making the repayment prescribed therein. 

That the words ‘‘any other cause” in the last clause are not to be interpreted by 
the rule ‘‘noscitur a sociis”, and reference to the preceding specified causes 
is not requisite to ascertain their meaning. 

That in view of the dissimilarity of the grounds and objects of the several clauses, 
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and the exhausting of the class of increases of risk by the acts of the assured, 
by means of the words ‘‘ by any means whatever” in the second clause, and the 
exhausting of the class of increases of risk by acts of third persons by force of 
the concluding words ‘‘or otherwise” in the third clause, the words ‘‘ any other 
cause” in the final clause are excluded from the meaning of increase of risk of 
any kind. 


That the action taken by the company for terminating the policies in suit was suf- 
ficient for that purpose. 


That, on the facts above stated, it was error in the judge at the trial to direct a 
verdict for the plaintiff after the ordinary proof of the loss, with proof by the 
defendant of such notice and repayment. 


[Statement of the case is contained in the syllabus.—Ep. Ins. Law J.] 


JosepH A. Wetcu, Counsel for Defendant. 

The insurance under these policies had been terminated before the 
fire occurred, under the last clause in the condition, by the notice given 
and tender of rebate premium made to James Wilson, the assured, by 
the general agent of the defendant, on September 21, 1871. 

The condition contains four clauses. The first two have for their 
object the avoiding of the policy ; while the last two have for theirs 
the right to terminate the insurance. The first two rest on dissimilar 
grounds, in both instances the acts of the assured, namely, the first 
on false description, and the second on “ increase of risk by any means 
whatever within his control.” Of the last two clauses, the third is 
based on increase of risk by acts of third parties, of any nature what- 
soever, and is general, being by certain acts specified by way of illus- 
tration, ‘or otherwise ;” and the last is a general clause, not restricted 
to acts either of the assured or of third persons, nor to grounds of any 
prescribed character, namely: “or if for any other cause the com- 
pany shall so elect, it shall be optional with the company to terminate 
the insurance,” etc. Van Valkenburgh vs. Lenox F. Ins. Co., 51 N. Y., 
465; Hathorn vs. Germania Ins. Co., 55 Barb., 28; Williams vs. 
People’s F. Ins. Co., 57 N. Y., 274; Allen vs. Massasoit Ins. Co., 99 
Mass., 160. 

The words “any other cause” in the final condition are not to be 
referred to the specified causes in the preceding conditions, for their 
interpretation. The authorities cited by the plaintiff on this subject 
have no bearing on the form of language here employed. Gurney vs. 
Atlan. & G. W. R. Co., 58 N. Y., 367; Savage vs. Howard Ins. Co., 
52 N. Y., 504; Williams vs. People’s F. Ins. Co., 57 N. Y., 274; Al- 
len vs. Massasoit Ins. Co., 99 Mass., 160. 

The “ cause” here mentioned is not any one of the grounds contained 
in the preceding clauses of the condition. 

It is not the misrepresentation spoken of in the first clause; for 
that has a different object and renders the policy void. 
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It is not the “increase of risk” by the assured, mentioned in the 
second clause ; because those acts also have a different object and ren- 
der the policy void ; and because, further, this second clause exhausts 
that class of acts, viz., “ or if the risk shall be increased by any means 
whatever within the control of the assured,” etc. Language of Dwight, 
C., 57 N. Y., p. 284. 

It is not the “increase of risk” by the agency of third persons, men- 
tioned in the third clause ; because this class of agencies is also ex- 
hausted by the force of the concluding words “or otherwise.” And 
these words “ or otherwise,” with which this third clause concludes, are 
equally comprehensive with the words “by any means whatever” in 
the second clause. 57 N. Y., 284. 

The grounds on which the company is authorized to exercise this 
option, under this final clause, need not be “ increase of risk” in any 
mode. 

Increase of risk must be caused, if at all, either by the act of the 
owner or by the act of a third person ; and both those classes of in- 
crease of risk are disposed of and exhausted by the second and third 
clauses. 

The final clause in the condition is an independent condition, com- 
plete by itself, and gives the company an absolute right of election to 
terminate the insurance by notice and repayment. The company is 
sole judge of the cause or motive for its action. The proceeding is 
ex parte. The company “elects.” It is “optional with the company.” 
The company “ terminates the insurance.” The company “gives no- 
tice of its intention to terminate.” There is no issue created by this 
option, and no tribunal. 57 N. Y., 274; 99 Mass., 160. 

Wilson was the proper party to whom to give the notice and make 
the tender. He is the assured party named in the policy, and by 
whom the premium was paid. Grosvenor vs. Atlantic F. Ins. Co., 17 
N. Y., 391; Bidwell vs. N. W. Ins. Co., 19 N. Y., 179; Springfield 
F. & M. Ins. Co. vs. Allen, 43 N. Y., 389 ; Cone vs. Niagara F. Ins. 
Co., 60 N. Y., 619 ; Graves vs. Hampden F. Ins. Co., 10 Allen, 281 ; 
Macomber vs. Cambridge F. Ins. Co., 8 Cush., 133 ; King vs. State 
Mut. F. Ins. Co., 7 Cush., 1; Fogg vs. Middlesex M. F. Ins. Co., 10 
Cush., 3837; Jackson vs. Farmer’s Ins. Co., 5 Gray, 52; Hale vs. 
Mech. Mut. FI. Ins. Co., 6 Gray, 169 ; Loring vs. Manuf’rs Ins. Co., 8 
Gray, 28 ; Bowditch vs. M. F. Ins. Co., 8 Gray, 38 ; Young vs. Eagle 
F. Ins. Co., 14 Gray, 150 ; Turner vs. Quincy Ins. Co., 109 Mass., 
573 ; State Mut. F. Ins. Co. vs. Roberts, 31 Penn., 438. 
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The mortgagee clauses do not affect this condition. The exercise 
of this option by the company is not one of the “acts or neglects of 
the mortgagor” therein contemplated. 43 N. Y., 389. 


A. J. Vanperpoot, for Plaintiff. 

For the defendants to avail themselves of the reserved option to 
terminate the contract, the cause must be of the nature of those 
causes specifically enumerated in the condition. Reynolds vs. Com- 
merce Fire Insurance Co., 47 N. Y., 597 ; Corning vs. McCullough, 1 
N. Y., 69; Coffin vs. Reynolds, 37 N. Y., 540, citing, Aiken vs. Was- 
son, 24 N. Y., 482 ; Potter’s Dwarris on Statutes, p. 292 ; Watchone 
vs. Longford, 3 Camp., 422. 

“Other person or persons,” limits to persons of the same descrip- 
tion as those enumerated. Branwell vs. Penneck,7 B & C., 538; 
Hardy vs. Ryle, 9 B. & C., 611 ; Kitchen vs. Shaw, 6 A. & E., 729; 
Landiman vs. Breach, 7 B. & C., 96 ; Chegary vs. Jenkins, 3 Sand. S. 
C., Repts., 413. 

The defendant shows no “cause” for terminating the insurance. 
A cause must be shown, and that a substantial cause. 

It must be a cause arising after the issuing of the policy. No evi- 
dence is admissible of any cause which existed before, except to show 
fraud, and in this case no fraud has been alleged. The clause “looks 
wholly to the future.” Per Dwight, Com. Williams vs. People’s Fire 
Ins. Co., 57 N. Y., 281. 

The only cause assigned by defendants for canceling the policies 
was that the risk was greater than the company contemplated, and 
the premium entirely inadequate, both of which facts, if they 
existed at all, existed before the policies were issued and premiums 
paid. 


Auten, J. 

Upon the evidence the jury would have been authorized to find 
that before the destruction of the insured buildings by fire, the de- 
fendant had notified as well Wilson, the insured and the owner, as 
the plaintiff, the mortgagee, and as such under the policy entitled to 
receive the money thereon in case of Joss, that it elected to, and did 
cancel the policy, and offered to refund, and tendered to each “a rata- 
ble proportion of the premium.” The conditions attached to the 
policy provide that the same shall be void and of no force in case 
either the property has been misdescribed by the insured, so as to 
diminish the premium, or the risk shall be increased during its con- 
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tinuance by any means whatever within the control of the assured. 
In such case the company is not required to refund any part of the 
premium. Other clauses of the same condition provide for a termina- 
tion of the insurance at the election of the insurers, upon notice to the 
insured and a repayment of a ratable proportion of the premium. The 
insurers may so elect, if during the insurance the risk be increased 
by the erection of buildings upon neighboring premises, “or other- 
wise ;” and it is also provided that “if for any other cause the company 
shall so elect, it shall be optional with the company to terminate the 
insurance,” after the like notice and upon repayment of unearned 
premium. 

The claim of the plaintiff is, that there must be some cause for 
terminating the insurance under the last clause of the condition, of the 
same character as and similar to those described in the other clauses of 
the condition, and involving an increase of risk. One difficulty for 
this interpretation is, that provision had been previously and fully 
made for terminating the insurance upon an increase of risk by any 
means upon the insured or adjoining premises, or by means within the 
control of the assured, or by the acts or agency of others—that is, by any 
means or by any agency. The words “ any other cause,” in the last 
clause of the conditions are not to be interpreted upon the principle 
of noscitur a sociis, as words of a like character are sometimes inter- 
preted to limit and restrict their operation, and give effect to the in- 
tent of the legislature in the construction of statutes, or of contract- 
ing parties in giving effect to their agreements. This particular para- 
graph or clause is perfect by itself, and is not made a part of the 
clauses or conditions preceding it, and is not a continuation of such 
clauses. The words “or otherwise,” immediately preceding the para- 
graph under consideration, clearly include every increase of risk 
which would authorize the termination of the insurance for that 
cause. 

The clause upon which the defendant relies, and under which it 
acted, is very broad, and permits the company to elect to terminate 
the insurance for any cause which it shall deem sufficient, or by 
which it may be prompted to act. It makes it entirely optional with 
the company when and for what reason it shall terminate the con- 
tract. It may do so from mere caprice, from a desire to close its 
business in one particular locality, to discontinue a particular class of 
risks, or to terminate a particular risk. The exercise of this option is 
not made to depend, expressly or by implication, upon any change in 
the risk, or upon a knowledge of any fact acquired after the making 
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of the insurance, or upon any change in the circumstances or condi- 
tion of the insured or the insurers, or of the premises, The motive 
or the sufficiency of the cause for the exercise of this option or elec- 
tion are not to be passed upon by any tribunal but the will of the 
company, and its election must stand for the reason of its action, and 
is cause for terminating the risk. 

No question can be made upon this record as to the force and 
effect or the sufficiency of the acts of the defendant to terminate the 
policy, provided it had the right to do so in the exercise of its right 
of election. The plaintiff claimed the right, and the court in the con- 
struction of the contract held that the right of election could not be 
exercised upon the mere motion or volition of the company, which 
we think was erroneous. We are not authorized to vary the terms of 
the contract, and limit the right of election on the part of the insurers 
beyond its terms. 

We are not favored with the reasons of the learned court below for 
the judgment given, but as we view the contract the judgment must 
be reversed and a new trial granted. 

All concur. 


SUPREME COURT OF PENNSYLVANIA. 


WESTERN DISTRICT. 


Error to C. P. of Allegheny Co. 


DAVID E. PATTERSON 
vs, 


THE BEN FRANKLIN FIRE INS. CO.* 


A company may be bound by a parol contractin the interim between taking the 
risk and payment of premium, and the issuing of the policy. But the company 
must have the power to make the verbal contract, the contract must be clearly 
established, and the power of the agent must clearly appear. 


* Decision rendered November 15, 1875. For decision below, see 4 Ins. Law Journal, 940. 
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Where the claimant was a director in the company, presumably familiar with the 
necessity of acceptance by the company before being bound, and the agent 
must have been derelict to have waived payment of premium, and the evidence 
tended to show an agreement to insure rather than present insurance, it was 
not error to hold the evidence insufficient to prove a contract. 


Judgment affirmed. 


Per Curiam. 


This was the case of a nonsuit, and was decided by the court below 
on the ground of the insufficiency of the evidence to establish a con- 
tract of insurance. It is not intended to say that an insurance com- 
pany may not be bound by a parol insurance before the policy is made 
out and delivered. There may be such a contract to protect the in- 
sured in the interim between the taking of the risk and payment of the 
premium, and the issuing of the policy. Yet in such a case the com- 
pany must not only have the power to make the verbal contract, but 
the contract must be clearly established. It is not to be presumed 
that a contract necessarily so loose and uncertain in its terms would be 
made by a company which always protects its rights by written terms, 
often of the most rigid character. The power of the agent to bind 
the company should clearly appear. This is stated by the very wit- 
ness called to prove the custom of insurance companies to hold them- 
selves liable for the contracts of their general agents from the time of 
making the arrangement until the time the insured is notified of the 
refusal of the company to take the risk. He says (in such cases) “ it 
ig generally left to the discretion of the agent to bind the company ; 
if no discretion was given him he ought not to bind the company ; the 
agent’s power depends upon the power he gets from the company.” 
He further testified that he never knew of an instance of a company 
paying a policy where a fire occurred before the company had accepted 
the risk.. The next witness never heard of a case like that, and stated 
that he had had no positive knowledge of the custom of any company 
except his own. The testimony of Heron, the agent in this case, was 
by no means clear, and his cross-examination was opposed to the idea 
of his having power to bind the company before acceptance by it. He 
said it was customary to date notices back to noon of the day when 
the verbal agreement was made by the agent. This, however, is 
necessarily dependent on the delivery of the policy, and on the fact 
that the premium had been paid. Of course acceptance would then 
contemplate a contract from the time of its verbal inception, and the 
receipt of the consideration. But in case of non-acceptance the pre- 
mium is returned. 

Here there was no payment of the premium, and the plaintiff must 
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resort to still another measure of doubt to perfect his contract, to wit, 
to a dereliction of duty by the agent in waiving the payment. What 
authority had he to bind the company by the loose terms of a verbal 
agreement, and yet omit to take the very consideration on which it 
rested ? Then, when we come to the alleged contract itself, the evi- 
dence does not clearly evince any present insurance, but rather an 
agreement to insure when the policy should be delivered. The plain- 
tiff states : “I asked him what the company would take and insure 
these six buildings at ; he stated they would take them at two per 
cent for one year, or four per cent. for three years, and I told him all 
right, to take them for three years at four per cent. ; I told him there 
was another policy that he was to bring down to me, and I would give 
him a check for the premium on these when he brought it down. 
He said All right.” Heron, the agent, made a memorandum in his 
book. This was not called for or produced, and therefore leaves: the 
matter without the light which the agent’s own understanding of his 
intention would throw upon his entry in his memorandum book, 
The testimony of Clark does not vary the proof of the contract. His 
statement that McCoy came in while Heron was making his memo- 
randum, and Heron’s saying to McCoy, ‘‘I have just insured Patter- 
son ; you had better let me insure your mill,” was but the loose decla- 
ration of one not intending t> express his understanding of the pre- 
cise terms of his agreement with Patterson, but to canvass for anew 
insurance, by referring by way of inducement to one he had already 
made an arrangement for. Now when we take into view the provision 
of the charter as to the mode of executing policies in writing under 
seal, and the fact that Patterson was a director and familiar with the 
mode in which the business of the company was done, and the necessity 
of acceptance before the company became bound, it is not clear that 
the learned judge made a plain mistake in holding that the evidence 
was insufficient to raise a present contract of insurance. 

Great weight is always given to the opinion of those who hear the 
testimony, observe the manner in which it is given in, and determine 
upon it as a whole while its expression is yet firmly fixed in their 
minds. It is therefore not clear to us that the court below erred 
against the plaintiff in granting the nonsuit. 

Judgment affirmed. 
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SUPREME COURT OF ILLINOIS. 


NORTHERN DIVISION. 


Appeal from Superior Court of Cook County. 


UNITED STATES LIFE INS. CO. \ 
US. 


ADVANCE COMPANY.* 


A company is liable for the acts of its general agent within the scope of his authori- 
ty, though he may act contrary to his private instructions. 


But where a party contracted with the agent for advertising, with full knowledge 
of a general custom among the companies not to allow discretion to their agents 
in this matter, it must be presumed that he knew the agent had no power to 
bind the company, and the latter cannot be held liable. 


Judgment reversed. 


Per Curiam. 

This was an action brought by appellee to recover from the United 
States Life Insurance Company, appellant, an account for advertising 
contracted by one Greene, who was at the time general agent for 
appellant. 

A jury having been waived, a trial was had before the court on the 
following agreed facts. 

“In November, A. D. 1871, one Samuel Greene was general agent 
for the State of Illinois, for the United States Life Insurance Com- 
pany of New York, having his headquarters in Chicago ; that upon his 
order the plaintiffs advertised said insurance company in their paper, 
incurring a just bill of one hundred and twenty dollars, ($120,) and 
charged the same on their books of original entry to the United 
States Life Insurance Company ; that subsequently said Greene was 
“* Opinion filed Jan. 2,187. 2 2 |... 
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removed from his position as general agent, the same being known to 
the plaintiffs, and said advertising bill being unpaid ; that the plain- 
tiffs frequently called upon said Greene for payment of said bill after 
his removal, and he as often promised the bill of $120 should be paid; 
that after much dunning Greene agreed to obtain for said plaintiffs 
in payment of the bill a partially paid-up life policy upon the life of a 
person designated by said plaintiffs in said company, said Greene be- 
ing the habit, notwithstanding his removal, of soliciting insurance for 
said company like any other street broker, and having no other con- 
nection with the company ; that said Greene made application for 
such a policy in the usual course of business, and the same was drafted, 
but the company officers in Chicago, then first finding that said adver- 
tising bill was to be turned in to pay the premium, refused to deliver 
the same; that several months afterward said Greene became a de- 
faulter to the Evanston School funds and absconded ; that it is the 
general custom with life insurance companies not to allow their gene- 
ral agents any discretion about contracting advertising bills, except 
as hereinafter stated, but that in each case they must get the consent 
of the company before contracting any bills.” And further, that in 
advertising ‘the general agents pay bills ordered by them, and settle 
with their companies themselves ; for instance, in case of the company 
allowing a stipulated sum per annum toward the advertising, as is 
sometimes done, the agent settles the bills and may turn the receipts 
in to the home office as vouchers for so much money in their settle- 
ments with their company to the stipulated amount.” ‘“Some- 
times the home office orders special advertising done through 
the agent, and he has it done, and sometimes it is done directly from 
the home office.” 

The court upon the agreed state of facts rendered a judgment in 
favor of appellee for the amount of the account, and the question pre- 
sented by the record therefore is whether the judgment was author- 
ized by the agreed state of facts. 

Tt is conceded that Greene was the general agent of appellant, and 
the debt was contracted by him and charged to appellant, while he 
was acting in that capacity. 

The acts of a general agent, or one whom a man puts in his place 
to transact all his business of a particular kind, will bind the principal 
so long as the agent keeps within the scope of his authority, though 
he may act contrary to his private instructions. 2 Kent, 620. 

If this case rested upon the fact alone that Greene was the general 
agent of appellant, and as such contracted the advertising for his 
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principal, appellee’s right of recovery could not be questioned or 
denied. 

But under the stipulation appellee concedes that at the time the 
advertising was contracted there existed a general custom with life 
insurance companies not to allow their general agents any discretion in 
contracting advertising bills. Where a general custom exists, the 
presumption is that the parties were acquainted with it, and contract- 
ed with reference to that custom. 

If then appellee contracted with Greene with full knowledge of the 
custom, and with reference to it, then the conclusion is irresistible 
that it knew Greene had no power to bind appellant, and knowing 
that fact, it cannot hold appellant for a debt contracted by Greene 
without authority, although he was the general agent of appellant. 

It said in Story on Agency, sec. 96: The known usages of trade 
and business often become the true exponents of the nature and ex- 
tent of an implied authority, for in all cases where such usages exist, 
and an agency is to be exercised touching such matters, the natural 
presumption, in the absence of all countervailing proofs, is that the 
agency is to be conducted in the manner and according to the prac- 
tices which are allowed and justified by such usages. 

It cannot be claimed that appellee was misled by the fact that 
Greene was a general agent, because it knew while he was acting in 
the capacity of a general agent that he had no authority to incur the 
debt on the credit of his principal; and hence the rule that would 
ordinarily apply to the acts of a general agent has no application 
here. 

It is urged by appellee that the last clause in the stipulation shows 
that no uniform custom existed. We cannot give the stipulation the 
construction contended for. When appellee stipulated that there 
was a general custom that Greene was not allowed to contract the in- 
debtedness the effect of this admission was not destroyed by the last 
clause of the stipulation. Under the agreed state of facts we are of 
opinion appellee was not entitled to recover. The judgment will be 
reversed and the cause remanded. ‘ 

Reversed and remanded. 
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SUPREME COURT OF IOWA. 


Apri Term, 1875. 


Appeal from Dubuque District Court. 


ANDREAS BERNHARD, Avw’r, 
v8. 


WASHINGTON LIFE INS. CO., Appellant.* 


In Iowa, where the petition bases the right to recover upon payment of premium, 
recovery cannot be had upon showing a waiver of such payment. 


Judgment reversed. 


Sarras, Van Duzer and Henperson, of Dubuque, for Appellant. 
Fours and Lyon, of Dubuque, for Appellee. 


Action upon a policy of insurance on the life of A. P. Bernhard. 
There was a verdict and judgment for plaintiff; defendant appeals. 
The facts of the case involved in the points of law ruled, appear in 
the opinion. 


Becx, J. 

The petition alleges that the policy sued upon was issued “ for a 
valuable consideration paid” by the insured. It also avers the death 
of the insured, and that due notice and proof thereof was given de- 
fendant, as required by the terms of the policy. A copy of the policy 
is made an exhibit, and it recites the due payment of the premium by 
the assured. 

The answer sets up that the policy was issued upon a written appli- 
“wOpinion filed April 27,185.22 
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cation of assured, containing a stipulation that the instrument should 
not be binding upon defendant until payment of the premium, and 
that the insured failed to pay the premium, and no payment thereon 
was ever received by defendant. The answer also sets up a condition 
of the policy to the effect that if the premiums are not paid as required 
by the terms of the instrument, the defendant shall cease to be liable 
thereon, and avers that no payment of premiums was made upon the 
policy, and that it is wholly without consideration. A replication was 
filed, averring that by the terms of the policy payment of the pre- 
miums is admitted, which defendant is estopped to deny. 

By certain instructions the court submitted to the jury the question 
to be determined by them, whether defendant had waived the pay- 
ment of premiums on the policy, and directed that if the fact should 
be so found, the non-payment of premiums would not defeat recovery 
upon the policy. This ruling is made the foundation of objections to 
the judgment. 

No issue of waiver of the terms of the policy is made by the plead- 
ings. The petition avers that the instrument was executed upon a 
sufficient consideration, and the answer denies payment of the pre- 
mium, and avers the contract was without consideration. The issue 
thus raised, and no other, is the payment under the terms of the policy. 
Under our system of pleading, the very facts of the case are to be al- 
leged, and the proof of the facts not alleged will not be taken as es- 
tablishing those pleaded. The plaintiff rested his right to recover 
upon the execution of the policy, and the payment of the premiums. 
The instructions hold that he may recover upon showing the execu- 
tion of the policy and waiver of payment of premium. LEither state 
of facts may entitle plaintiff to recover, but he seeks relief on the first, 
and must be held to its proof. The replication of plaintiff cannot aid 
him. It was an unauthorized pleading, the case having been tried 
under the revision of 1860. But should it be regarded as of any value, 
it does not raise an issue contemplated by the instructions complained 
of. The facts that the policy imports a consideration, that the petition 
would have been sufficient without averring payment, and under it in 
that form the plaintiff upon the issue of want of consideration made 
by defendant could have proved either payment or waiver, do not lead 
to a different conclusion. The plaintiff, by his petition, based his right 
to recover upon payment, not waiver, if the consideration of the instru- 
ment should be questioned. Of this, by an averment in his pleading 
which might have been omitted, he advised the other party. He 
ought not to be permitted to change the foundation of his action and 
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recover upon a state of facts different from those set up in the petition. 
Qur conclusion against the correctness of the court’s ruling is sup- 
ported by Lambert & Co. vs. Palmer et al., 29 Iowa, 104, wherein we 
ruled that a plaintiff in an action upon a bill of exchange cannot aver 
in his petition, protest and notice, and recover upon a proof of facts 
amounting to waiver thereof, namely a subsequent promise of the de- 
fendant to pay after full notice of the facts. Other questions pre- 
sented in the case need not be considered, as the judgment for the 
error pointed out must be reversed. 


COURT OF APPEALS OF MARYLAND. 
Oocroser Trrm, 1875. 


Appeal from the Superior Court of Baltimore City. 


MARYLAND FIRE INSURANCE COMPANY 
vs. 


ALEXANDER GUSDORF.* 


The policy provided ‘‘that anything less than a distinct agreement indorsed on 
this policy shall not be construed as a waiver of any written or printed condi- 
tion, restriction or stipulation herein contained.” 


Heid, that the risk on goods ‘‘ contained in” a building is limited to the goods 
while in such building. 


Held, that parol evidence was admissible to show that the president of the com- 
pany gave verbal consentto a removal of the goods to another building, and 
told the insured that it would not be necessary to bring his policy. 


Held, that such action by the president estopped the company from setting up the 
policy clause as defense. 


Judgment affirmed. 


Muuer, J. 
This case involves a small amount of money, but presents a ques- 
tion of much importance in insurance law which has not hitherto 


* Decided January 21, 1876. 
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been decided in this State. By the policy sued on, the appellants, in 
consideration of a premium of $25 paid them by the appellee, insured 
the latter for one year to the amount of $2,000 “on stock of goods 
such as are generally kept in a country store, contained in three story 
brick building situated at Culpepper City, Culpepper County, Va.” 
Among others the policy contains » clause or provision “that any- 
thing less than a distinct agreement indorsed on this policy shall not 
be construed as a waiver of any written or printed condition, restric- 
tion, or stipulation herein contaimed.” The action was in assumpstt, 
and the policy was under seal, but all errors of pleading were waived 
by agreement. The fire, and damage to the goods to the extent as 
found by the jury of $429.81, occurred during the year, but not until 
after the goods had been removed to an adjoining building. The 
insurance was effected by the plaintiff himself, by negotiations with 
the president of the company who issued the policy. As to the cir- 
cumstances under which the goods were removed, the plaintiff testified 
that some time previous to the removal he went to the company’s 
office and there saw the president, and notified him that he desired 
to move the stock of goods into another brick building adjoining that 
in which they then were, and of the same character, and that he de- 
sired to know if there was any objection to his so doing ; that the 
president then asked him if he had his policy with him ; to which, not 
knowing it was necessary he should have brought it, witness replied 
that he had not brought the policy with him ; that the president then 
said it was no matter, that he would fix it all right ; and witness under- 
stood him to say it was not necessary for him to bring the policy. 
The court, against the objection of the company, admitted this testi- 
mony, and instructed the jury that if they found it to be true, then 
the company cannot avail itself, as a defense to this action, of the fact 
that the goods were so removed and that the permission to do so was 
not indorsed on the policy. Are these rulings correct ? 

Apart from decisions elsewhere to the same effect, our own decision 
in Annapolis and Elk Ridge Railroad Co. vs. Baltimore Fire Ins. Co., 
32 Md. Rep., 37, is conclusive upon us that the terms “ contained in ” 
a particular building, limit the risk to the time the goods remained in 
the same building in which they were when the policy was issued. 
They constitute a restriction upon the risk, and make it continue only 
so long as the goods remained in that particular building. 

This being so, it is insisted on the one side that these rulings infract 
the cardinal and salutary rule of evidence that parol testimony is 
inadmissible to contradict or vary the terms of a written instrument, 
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and on the other that the company is estopped, by the assertions 
and declarations of their president, upon which the assured relied 
and acted in removing his goods, from setting up this defense. 

In National Fire Ins. Co. vs. Crane, 16 Md. Rep., 260, which was 
a case in equity, (and most elaborately argued and carefully considered 
both in the court below and iu this court,) the policy provided that 
if the assured had taken out any other insurance on the property, it 
should be void unless he notified the same to the company and caused 
the same to be indorsed on the policy. It was proved by parol evi- 
dence that the assured before the policy was issued did notify the 
president of the company of a prior insurance, but the latter issued 
the policy without the required indorsement, and received the pre- 
mium, his clerk saying it was all right. In noticing the defense that 
the indorsement was not in fact made, this court says, “ Whatever 
effect the want of such indorsement may have at law in an action on 
the policy, it cannot be urged in a court of equity in a case otherwise 
free from difficulty.” Then, after adverting to the too common 
practice of insurance companies to meet applications, and refuse ad- 
justments on frivolous and unjust pretences in order to defeat fair 
claims on contracts of which good faith is the very essence, and notic- 
ing the fact that the insurance was sought and the policy issued by 
the president of the company, whose duty it was to make the indorse- 
ment, they say, in very just and forcible language, “In such a case we 
are called upon to say the insured is without remedy. On the contrary, 
we think it would be a reproach to the jurisprudence of the State, if 
this company were discharged from their contract on any such 
ground.” Here the acts, omissions of duty, and declarations of their 
president, were held jn equity to estop the company from setting up 
an inequitable defense. 

Since that decision the doctrine of equitable estoppel has, especially 
in insurance cases, been extended and applied at law as well as in 
equity by adjudications of the courts of last resort in many of the 
States, and the current and weight of judicial precedent and authori- 
ty in this country have established the proposition that in such cases 
the estoppel is equally available in either tribunal. The Supreme 
Court, in Wilkinson’s case, 13 Wallace, 222, has also in a very able 
opinion sustained this position. That was an action at law on a life 
insurance policy, in which some of the answers to the written inter- 
rogatories in the application made material to the risk were proved 
to be untrue. Parol evidence was then introduced by the plaintiff to 
show that these answers were in fact put in by the company’s agent 
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on his own judgment, based on information derived from other sources 
than the statement of the applicant, who refused to answer in these 
particulars, saying he knew nothing of the matters inquired of. The 
court held the evidence admissible, and that the company was es- 
topped by these acts of the agent, who, in thus filling up the applica- 
tion, was to be regarded as their agent, notwithstanding the applica- 
tion was signed by the applicant and the answers purported on the 
face of the instrument to be his answers. The court, in their opinion 
whilst ascribing to the rule of evidence its just importance, yet affix to 
it the proper limitation that it ought not to become the instrument of 
the very fraud it was intended to prevent; and after adverting to 
the facts of the case say, “it is in precisely such cases as this that 
courts of law in modern times have introduced the doctrine of equit- 
able estoppel, or, as it is sometimes called, estoppel in pais. The 
principle is, that where one party has by his representations or his 
conduct induced the other party to a transaction to give him an 
advantage which it would be against equity and good conscience 
for him to assert, he would not in a court of justice be 
permitted to avail himself of that advantage.” This proposition, 
thus sustained by the modern decisions, and founded in reason 
and justice, they add, does not admit that the written instrument 
may be contradicted by oral testimony, but goes upon the idea 
that it may be shown by such testimony that the written instrument 
cannot be lawfully used against the party whose name is signed to it. 

Most of the reported cases in which this doctrine has been applied 
are those where the acts, representations or omissions of the agents 
of the companies precede or attend the issuing of the policies. But, 
it is also applicable where facts arise during the currency of the con- 
tracts, as for instance where, in case of insurance by a mutual insurance 
company, assessments have been made and received by the company 
on the premium note, or where premiums have been received after 
knowledge, actual or constructive, of the invalidity of the policy ab 
initio, or of a subsequent breach of its conditions. May on Ins., see. 
502. In our opinion the case before us falls clearly within the princi- 
ple thus established, and it is no extension of the doctrine thus to 
apply it. The assured before removing his goods applied in person 
tu the president of the company, and asked him if there was any ob- 
jection; that is, would the removal affect the continuance of the insur- 


ance upon them? He was informed by the president, who knew of 
the absence of the policy at the time, that it was no matter ; that he 
would fix it all right, and that he need not bring the policy ; that is, 
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he said to the assured in effect, Go and remove your goods ; you need 
not bring your policy and have the permission to do so indorsed on it. 
The insurance shall continue in force without such indorsement. The 
assured departs and removes his goods, relying upon the statements 
and assurance thus made and given to him. By so acting he did that 
which prejudiced his interest under the policy. He thereby gave the 
company the advantage of retaining the premium without further 
continuance of the risk, and also the advantage of setting up this de- 
fense against their liability after the loss had occurred. Would not 
the success of this defense operate a fraud upon the assured? We 
think it clear the company ought to be and are estopped from making 
it. Whilst the law affords ample protection to these companies as well 
as to individuals against frauds, misrepresentations and breaches of 
warranty, it will not and ought not to help them to perpetrate frauds 
upon those with whom they make contracts in which good faith on 
both sides, as well in their continuance as origin, has always been re- 
garded as a ruling consideration. 

In all the cases in which this doctrine has been applied, the com- 
panies have been held bound by the acts and declarations of their 
officers and agents. No difficulty has arisen in any of them as to the 
authority of such agents in this respect, and we entertain none in this 
case. The terms of this policy are not more stringent in this partieu- 
lar than in that in Crane’s case, and others cited by the appellee’s 
counsel in his brief. Unquestionably the president was a proper party 
to apply to in order to have the indorsement made on the policy ac- 
cording to its terms, and his indorsement and signing of the agree- 
ment, giving permission to remove the goods, would without doubt 
have bound the company. That being so, we see no reason why his 
declarations and acts, when applied to on the subject, dispensing with 
the indorsement and inducing the assured to act without it to his 
prejudice, should not bind the company equally as if he had issued 
the policy by dispensing in the same manner with some of the condi- 
tions compliance with which was by its terms made essential to its 
becoming a valid contract. 

Nor is there any express and controlling decision in this State that 
compels relief in such a case to be sought in a court of equity. The 
cases on this point referred to by the appellant’s counsel are merely to 
the effect that a written instrument can be reformed in equity only 
where by mistake or accident it has failed to express the contract 
which the parties actually made, and that parol proof is inadmissible 
at law to accomplish that result. ‘This is the extent to which our 
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own decisions have gone. They have carefully left open the question 
which this case presents. For these reasons we are of opinion there 
is no error in the rulings excepted to, and the judgment must be 
affirmed. 

Judgment affirmed. 


UNITED STATES SUPREME COURT. 


Ocroser Term, 1875. 


Appeal from the Circuit Court of the United States for the Northern 
District of Ohio. 


HENRIETTA HOFFMAN, Appellant, 
US. 


JOHN HANCOCK MUTUAL LIFE INS. CO., 


An agent can only bind the company by acts done in the way usual in the line of 
business in which he is acting. 

The acceptance of a horse in part payment of a life premium by the agent, was ul- 
tra vires, and did not constitute a valid contract, binding the company. 

Decree affirmed. 


Swayne, J. 

There is a direct conflict in the testimony of the two principal wit- 
nesses in this case, and the discrepancies are irreconcilable. Accord- 
ing to our view the case must turn upon the application of legal prin- 
ciples to facts about which there is no controversy. An elaborate 
examination of the testimony is therefore unnecessary. A. brief state- 
ment will be sufficient for the purposes of this opinion. 

Justin KE. Thayer was the general agent of the appellee at Cleve- 
land, Ohio. He was authorized to appoint sub-agents, and on the 7th 
of April, 1869, appointed A. C. Goodwin such agent. ‘This arrange- 
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ment continued until the 7th of June, 1869. It was then put an end 
to by the parties, and they agreed that thereafter Goodwin should act 
as an insurance broker, and that he should receive for such applica- 
tions as he might bring to Thayer, thirty per cent. of the first pre- 
mium paid for the insurance. 

On the 7th of August, 1869, Goodwin gave to Frederick Hoffman a 
receipt, signed by Goodwin as agent, setting forth that he had re- 
ceived from Hoffman $922.57, “ being the first annual premium on an 
insurance of eight thousand dollars on the life of Frederick Hoffman, 
for which an application is this day made to the John Hancock Mu- 
tual Life Insurance Company of Boston. ‘The said insurance to date 
from August 7th, 1869, subject to the conditions and agreements of 
the policies of said company, and provided that the said application 
shall be accepted by the said company and a policy be by them grant- 
ed thereon. The said policy, if issued, to be delivered by me when 
received to the holder of this receipt, which shall then be given up. 
It is expressly agreed and understood that if the above-mentioned 
application shall be declined by the said company, it shall be deemed 
that no insurance has been created by this receipt, but the amount 
above receipted shall be returned to the holder of this receipt, which 
shall then be given up.” 

The amount of the premium specified was paid by Hoffman to Good- 
win, «as follows : 


Oo ED EE, ERT TT ee eT ROLE Re Cee $400 00 
A sixty-day note to Goodwin 

A canceled debt owing by Goodwin to Hoffman 53 57 
REN or sc a cn eK bir higned <tr ROR ES Sse eens eel eem 


$922 

Goodwin reported the application to Thayer, but said nothing of the 
receipt. Thayer forwarded the application, and in due time received 
the policy. Some time afterward Hoffman called for the policy. 
Thayer demanded the premium. Hoffinan refused to pay it, and pro- 
duced Goodwin’s receipt. Thayer then, for the first time, learned the 
existence of the receipt and the particulars of the alleged payment of 
the premium. He refused to ratify the transaction. 

Ineffectual attempts were made to sell the horse. Finally Thayer, 
to save trouble to his company, offered, if Hoffman would take back 
the horse and pay in its stead $250 to the company, the transaction 
should be closed and the policy be delivered. This Hoffman refused 
to do, and sued the company in the Court of Common Pleas of Cuya- 
hoga County for what he had delivered to Goodwin. A verdict was 
found for the defendant. He took a new trial under the statute of 
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Ohio. Upon the retrial a verdict was rendered in his favor. ‘The de~ 
fendant moved for a new trial, which was granted. The suit abated 
by his death, and was not revived. Thereupon his widow, Henrietta 
Hoffman, filed this bill. It prayed that the company should be com- 
pelled to deliver the policy to her and to pay the amount of the insur- 
ance money specified. The policy was upon what is known as the “ en- 
dowment plan.” It provided that the amount insured should be paid 
to Hoffman at the end of ten years, or to his wife in the event of his 
death in the meantime. No part of what was paid by Hoffman to 
Goodwin ever came into the hands of Thayer or the company, or inured 
in any wise to the benefit of either. 

Goodwin testified that his share of the premium was “ two hundred 
and seventy-six dollars and some cents,” and further, that Thayer 
assented to the transaction in advance, and with full knowledge of the 
facts ratified it subsequently. 

If it be admitted that the facts as to the assent and ratification by 
Thayer are as stated by Goodwin—a concession by no means war- 
ranted, in our judgment, by the state of the evidence—the question 
arises, what is the legal result ? 

Agencies are special, general and universal. Story’s Agency, sec. 
21. Within the sphere of the authority conferred, the act of the agent 
is as binding upon the principal as if it were done by the principal 
himself. But it is an elementary principle, applicable alike to all 
kinds of agency, that whatever an agent does can be done only in the 
way usual in the line of business in which he is acting. There is an 
implication to this effect arising from the nature of his employment, 
and it is as effectual as if it had been expressed in the most formal 
terms. It is present whenever his authority is called into activity, 
and prescribes the manner as well as the limit of its exercise. Upton 
vs. Suffolk Co, Mills, 11 Cush., 586 ; Jones vs. Warner, 11 Conn., 48 ; 
Story’s Agency, sec. 60, and note ; 3 Chitt. Law of Com. & Manuf., 
199 ; U.S. vs. Babbitt, 1 Black, 61 ; 1 Parsons on Contracts, 4th ed., 
pp. 41, 42. 

Life insurance is a cash business. Its disbursements are allin mon- 
ey, and its receipts must necessarily be in the same medium. This is 
the universal usage and rule of all such companies. 

Goodwin had settled his own debt to Hoffman of $53.57, and had 
appropriated to himself Hoffman’s note of $100. 

If he had the right to take his percentage in such way as he might 
think proper, this did not justify his taking the horse at $400. Nor, 
if Thayer had expressly agreed to take the horse in payment of the 
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premium pro tanto, could that have given validity to the transaction. 
If the agent had authority to take the horse in question he could have 
taken other horses from Hoffman, and have taken them in all cases, 
This would have carried with it the right to establish a stable, em- 
ploy hands, and do everything else necessary to take care of the horses 
until they could be sold. The company might thus have found itself 
carrying on a business alien to its charter, and in which it had never 
thought of embarking. 

The exercise of such a power by the agent was liable to two objec- 
tions. It was ultra vires, and it was a fraud as respects the company. 
Hoffman must have known that neither Goodwin nor Thayer had any 
authority to enter into such an arrangement, and he was a party to 
the fraud. No valid contract as to the company could arise from 
such a transaction. This objection is fatal to the appellant’s case. 

It is insisted by the counsel for the appellee that Hoffman, by the 
bringing of his action at law, repudiated and rescinded the contract, if 
there was one, and that the appellant is thereby estopped from main- 
taining this bill. Authorities are cited in support of this proposition. 
Herrington vs. Hubbard, 2 Illinois, 569 ; Dalton vs. Bently, 15 ib., 
420 ; Smith vs. Smith, 19 ib., 319 ; Cooper vs. Brown, 2 McLean, 495 ; 
Williams vs. Washington Life Ins. Co., 4 Big. Life & Acc. Ins. Rep., 
56. 

As the point already determined is conclusive of the case, it is un 
necessary to consider this subject. 

The decree of the Circuit Court is affirmed. 





CASES DECIDED IN THE LOWER COURTS. 


FRAUD—LIABILITY OF ADMINISTRATOR. 
New York Supreme Court. 


NATIONAL LIFE INS. CO. or tHE v. s. of AMERICA, 
vs. 


PHILIP MINCH, Apwm’r Erc. or ANNA C. MINCH, DECEASED. * 


Lanpon, J. 

The issue in this action having been tried before the court without 
a jury (a jury having been waived) at the Circuit and Special Term 
held before me at the court-house in onda, Montgomery County, on 
the Ist day of February, 1875, and having heard the proofs and duly 
considered the same, I thereupon find the following facts. 

1. That on the 17th of March, 1869, the said deceased was, and for 
and during one year and over, and prior thereto, had been inéurably 
diseased with a cancer upon her breast. 

2. That she and her husband, the defendant, and one Darwin Potter, 
who for a long time had, as her physician, attended upon her, and 
ministered to her said disease, combined together to defraud the 
plaintiff by procuring an insurance upon her life. 

3. That for that purpose they on or about said 17th of March, 1869, 
falsely and fraudulently represented to the plaintiff and its agents, in 
applying for a policy upon her life, among other things that she had 
not had, and did not then have any serious illness or local disease, or 
any disorder, infirmity or weakness tending to impair her constitution, 
and that she had not been attended by a physician except in confine- 
ment. 


* Opinion dated Fonda, February 1, 1875, 
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4. That each and all of such representations were false and fraud- 
ulent to their knowledge, and were made with intent to deceive the 
plaintiff. 

5. That the plaintiff, its agents and officers, then believed such rep- 
resentation to be true, relied thereon, and were deceived thereby. 

6. That thereupon, by reason thereof, and in consideration of $31.36 
paid to the plaintiff by said deceased or in her behalf, and a like 
amount to be paid semi-annually, the plaintiff issued and delivered 
to her its policy of insurance upon her life, bearing date March 29th, 
1869, containing the recital and conditions as set forth in the com- 
plaint, and thereby insured her life in the amount of $2,000. 

7. That the said disease or cancer continued its natural progress 
until her death, which was caused thereby on the 8th day of July, 1869. 

8. ‘That after her death, and on or about the 17th day of July, 1869, 
pursuant to the said fraudulent purpose and combination, her hus- 
band and said Potter falsely and fraudulently represented to the 
plaintiff, its agents and officers, that the cause of her death was pneu- 
monia, and not any other disease, and that she had no other disease, 
and that there were no marks of previous disease or injury on her per- 
son. 

9. That the plaintiff, its officers and agents, then and until a long 
time after the payment of the policy, believed those representations 
to be true, relied thereon; and were deceived thereby. 

10. That each and all of those representations were false and fraud- 
ulent to the knowledge of the defendant and said Potter, and were 
made with intent to deceive plaintiff. 

11. That the plaintiff thereupon, and by reason thereof, after due 
notice and proof of her death had been furnished to the plaintiff, did 
on the 11th day of September, 1869, pay to the defendant as adminis- 
trator, etc. of said deceased, the full amount of said policy, viz., two 
thousand dollars, and he received the same, and delivered up said pol- 
icy to the plaintiff. 

12. That letters of administration upon her estate were granted and 
issued to the defendant by the surrogate of Montgomery County, on 
the 4th day of August, 1869, and he duly qualified as, and still is sole 
administrator of her estate. 

13. That the plaintiff, its officers and agents were ignorant of the 
diseased condition of said deceased at the sime of the issuing of said 
policy, or the cause of her death, and remained in ignorance thereof 
until a long time after the payment of said two thousand dollars. 

Conclusion of law.—1. That the defendant, as administrator, etc., is 
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liable in this action for the damage sustained by the plaintiff by rea- 
son of said false and fraudulent representations and— 

2. That the plaintiff is entitled to judgment against the defendant 
as administrator of ete. of said deceased for two thousand dollars, with 
interest thereon from the 11th day of September, 1869, amounting at 
this date to two thousand seven hundred and fifty-five dollars, ($2,755, ) 
with costs of the action, including five per cent. on the amount of said 
recovery as an additional allowance of costs, and I direct judgment 
accordingly. 


PERIL OF THE SEAS. 





United States District Court, District of California. 





HACKFELD & CO. 
VS. 
THE STEAMSHIP “COSTA RICA.” 


Horrman, J. 

The libel in this case is brought to recover damages for injuries to 
goods shipped on the above vessel. The shipments, and injuries to 
the goods, are admitted. ‘The defense relied on is injury by “ peril 
of the seas.” The circumstances under which the loss occurred are 
clearly shown by the evidence. 

On the afternoon of September 17, 1873, the steamer Costa Rica, 
then on a voyage from Honolulu, arrived off this port. A very dense 
. fog prevailed, and the master cautiously made for the land, giving to 
the Farallone Islands a wide berth to the north. He continued on 
this course until he discovered the land about a quarter of a mile dis- 
tant. He at once stood off shore, and having fallen in with a fishing 
boat, ascertained that he was ten miles from the North Head. At 
6:20 o’clock he made Seal Rock, a few ships’ lengths distant, on his 
starboard beam. He then stood to the northward to avoid Mile 
Rock, which is the chief danger to vessels entering the Heads, and 
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soon afterward passed the mid-channel buoy. He then shaped his 
course directly up the harbor, proceeding slowly, and sounding at 
short intervals. About seven o’clock he found himself in ten fathoms 
of water. Knowing from this that he had approached very near to 
the north shore of the harbor, he altered his course to the eastward, 
and when he had, as he supposed, reached mid-channel, he resumed 
his direct course up the harbor. Shortly afterward, he discovered 
land dead ahead, and a few ships’ lengths distant. The order to back 
was at once given, but the engineer reported that the propeller was 
gone. The ship had not entirely lost her headway, and the master, 
knowing that if she struck on the rocky bluff ahead of him she might 
founder in deep water, with great presence of mind ordered her helm 
to starboard, and succeeded in beaching her in the small cove which 
extends from Point Bonita to Point Diablo. The vessel was subse- 
quently hauled off and repaired, but her cargo sustained considerable 
damage. 

It is not denied that the master was one of the most skillful and 
experienced commanders of this port. He was on deck during the 
whole afternoon and evening, personally directing every movement of 
his vessel. The course he ordered was proper, and should have 
carried him clear of all danger. 

He is unable to give any certain explanation of the accident. It is 
conjecturally accounted for by supposing that some current may have 
caused the ship to drift from her course, or that her compass may 
have been affected by some disturbance caused by the vessel, (which 
was of iron,) or by local attraction, or that perhaps the helmsman did 
not keep the vessel on the course ordered by the master. 

With respect to the first two of these hypotheses, it is to be observed 
that the possibility of danger from those causes was well known 
to the master, and should have been considered before making his 
perilous attempt to enter the harbor in a dense fog, when no object 
was visible by which he could assure himself of his true position. 

With regard to the last hypothesis, it must be said that it involves 
a confession of negligence. 

The master could not himself, watch the binnacle and at the same 
time keep a lookout for the land. But an officer could readily have 
been detailed for the purpose. Where the safety of the vessel and 
the lives of all on board depended on the prompt and exact obedience 
by the helmsman of every order given by the master, it was negli- 
gence to have neglected any means of preventing the possibility of a 
mistake. , 
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But if it be claimed that every proper and usual precaution was 
taken, and the mistakes of the helmsman could not have been guarded 
against, then the danger from that cause should have been known 
and considered before an operation was attempted, the success of 
which entirely depended on the skill and attention of the helmsman. 

The real and only question in the case is: Had the master the 
right to expose his vessel and the lives of his passengers to the risks 
which he voluntarily affronted ? 

It is not pretended that there was the slightest necessity for at- 
tempting to come up the harbor. The wind was moderate and the 
sea smooth. Safe anchorage could have been obtained at almost any 
time after entering the Heads, and especialiy when the master found 
himself in ten fathoms of water, and knew from that fact that the 
vessel had deviated from her course. It is not pretended that there 
was any objection or obstacle to anchoring, especially in the cove, 
where there would have been no danger of a collision with other 
vessels during the night. It is plain that the master, relying on his 
skill, or perhaps his fortune, and emboldened by previous impunity, 
voluntarily exposed his vessel to a danger which common prudence 
would have refused to encounter. 

Several experts have testified that the attempt to come up the har- 
bor was, under the circumstances, an act of the highest imprudence. 
But no testimony on the point is needed. A moment’s consideration 
of the possible consequences of failure will convince any one of the 
unjustifiable temerity of the attempt. Had the master not succeeded 
n stranding his vessel on the beach, another might have been added 
to the long list of appalling catastrophes at sea, occasioned by the 
rashness or unskillfulness of commanders of ships. 

It may seem unnecessary to cite authorities in support of the prin- 
ciples on which I have decided this case. Lut they have been so em- 
phatically recognized by the Supreme Court in many cases, that a 
reference to two of them may be appropriate. 

In the case of the Portsmouth, 9 Wall. R., 682, it was held that 
*@ captain who in the night and in a fog enters a port, supposing it 
to be his port of destination, enters at his peril of its being so, unless 
there have been some necessity for his seeking a port. If there was 
proper ground to doubt whether this port was the one he supposed it 
to be, and he could safely wait outside until morning, or could signal 
a tug-boat to pilot him in, he should not proceed until he can see 
and know what he is doing.” 

It is worthy of remark, that in this case the indications by which 
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the master was misled were such as might have deceived a very care- 
fal person, and almost sufficient to justify a belief on the master’s part 
that he was running no risk whatever. In the case at bar the hazard 
of the undertaking was well known and willfully incurred. 

In the case of the Mohler (21 Wall. R. 230) it was decided by the 
Supreme Court “that when in a high or uncertain state of the wind a 
vessel is approaching a part of the river in which there are obstruc- 
tions to the navigation, as e. g. the piers of a bridge crossing it, be- 
tween which piers she cannot, if the wind be high or squally, pass 
without danger of being driven upon one of them, it is her duty to lie 
by until the wind has gone down and she can pass in safety.” 

The rule of law laid down and enforced in these cases by our high- 
est tribunal is commended to us, as well by its humanity as by its 
sound policy. It is, that the master of a vessel has no right to expose 
her, and still less the lives of his passengers, to any unnecessary dan- 
ger. Decree for libellants. 





MISCELLANEOUS. 


The following summary of cases, chiefly in the lower courts, is from 
various sources, not official. 


Lire.—Non-payment of premium by reason of insanity. 

The insured assigned policies on his life to his minor children, of 
whom he was the natural guardian. The fourth premiums were not 
paid when due, though the insured had funds of his own and of his 
vhildren sufficient for the purpose, because he was bereft of his reason 
and did not know that they were due. 

Held, that the condition for payment of premium was subsequent, 
and non-payment would not avoid the policy if the breach resulted 
from causes beyond human agency, and with reference to which the 
parties are supposed to have contracted. The case is the same in 
principle as Baldwin vs. N. Y. Life and Trust Co., 3 Bosw., 530, 
which holds sickness a valid excuse to prevent forfeiture. Insanity, 
which destroys all mental capacity is no less a consideration than 
physical disability to avoid forfeiture, and appeals with equal force for 
equitable relief ex vigore juris. 

Wheeler vs. Conn. Mut. Life Ins. Co. 

Decision rendered May 10, 1876. N. Y. 8. C. SPEoIAL TERM. 


Fire.—Bankruptey— Voluntary assignment. 

A common law assignment is itself an act of bankruptcy. A volun- 
tary assignment for the general benefit of creditors is void as against 
the national bankrupt law, and cannot defeat bankruptcy proceedings. 
The same principle is involved as in the case of State insolvent laws. 
In re Goldschmidt, 3 B. R., 4to, 127; 3.N. B. R., 24, In re Randall and 
Sunderland ; In re Union Pacific R. R. Co., 10 N. B. R., 181; In re 
Mendelsohn, 12 N. B. R., 538 ; Inre Spicer etc., 3 N. B. R., 513 ; In re 
Burt, 1 Dillon, 439 ; Barnes vs. Retter, 8 Philad.; McLean vs. Johnson, 
3 McLean, 202 ; McLean vs. Meline, 3 McLean, 199 ; Sturges vs, Crow- 
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ninshield, 4 Wheat., 122 ; Ogden vs. Saunders, 12 Wheat., 213 ; Cook 
vs. Moffat, 5 How., 308 ; In re Reynolds, 9 N. B. R., 50 ; Griswold vs. 
Pratt, 9 Metc., 16 ; Ex parte Ames, 2 Story, C. C., 22; 19 La., 497; 
5 Rob., 27; 15 La. Ann., 602;3 N. B. R., p. 485; 1 N. B. R., 86 ; 
Commonwealth vs. Ohara, District Court of Pennsylvania ; 2 N. B. R., 
629 ; Martin vs. Berry, Calfornia Supreme Court ; 2 N. B. R., 485; 
Supreme Court of Maryland; 4.N. B. R., 569; Cassard vs. Croner, 
Supreme Court of Maryland; 37 Cal., 208, Martin vs. Berry ; 
30 Md. 128; Van Nostrand vs. Carr; 21 La. Ann., 446; Barker vs. 
Rogers, 71 Penn. St., 362; Cassard vs. Croner, 4 N. B. R., 569; re 
Stubbs, 4 N. B. R., 376 ;- Reed vs. Taylor, 4 N. B. R., 70; Brown vs. 
State of Maryland, 12 Wheat., 419; Wynne vs. Wright, 1 Dev., and 
Bat., (N. C.,) 19; McCulloch vs. Maryland, 4 Wheat., 316 ; Gilman 
vs. Philadelphia, 3 Wal., 719; 9 East., 487, 1 Crompton, M. & R., 
779, 780 ; 3 Co., 80, Twynes case ; Ex parte Bailey, 3 DeGex, MeN. 
& G., 534; Smith vs. Carman, Exch., 2 El. & BL, 35; 16 Ves., 148, 
17 Ves., 197; 1 Atkyn, 91; ib., 88; Kettle vs. Hammond ; Coote B. 
L., 111; Cowp., 123; 8 D. & E., 140 ; 4 East., 230 ; Christian I., 188, 
second edition ; Stewart vs. Moody, 1 Crompton, M. & R., 777; 2 
Burr., 828, Wilson vs. Day; Ex parte Alsop, De G., Fisher & Jones, 
289 ; Wormsley et al. vs. De Mattos, 1 Burr., 467 ; Pickstock vs. Lyster, 
3M. & S. 374; Lindon vs. Sharp, 7 Scott, N. R., 745; Hassels vs. 
Simpson, 1 Doug., 89 ; Butcher vs. Easto, 1 Doug. 295; Porter vs. 
Walker, 1 Man. & G., 686 ; Ex parte Bland re Murgatroyd, De G. M. 
& G., 757 ; Eden on Bankruptcy, 28; Roche & Hazlett, 375 et seq. 
Dalton vs. Morrison, 17 Ves., 193 ; Ex parte Mayor, 19 Ves., 542 ; In 
re Wood, L. R., 7 Ch. App., 302 ; U. S. vs. Prescott, 4 N. B. R., 113. 
The American Bankruptcy Act must be construed like the English 
from which it was taken. 2 Peters,2; Pennock vs. Dialogue ; 5 
Pet., 263 ; 5 Ohio, 74; 1 Ks., 226; 4 Ks., 353 ; 3 Ill, 17; 19 Ill, 151; 
21 Vt., 256 ; 41 Mo., 453 ; 21 Wis., 274. 
Globe Ins. Co. of Chicago vs. Cleveland Ins. Co. 
Decision rendered April, 1876, by Emmons, J. 





